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What the .Bar Commissioners Do 


By HENRY H. HARNED, Secretary 


The regular October meeting of the 
Board was held in Louisville on Oc- 
tober 26. Three advisory opinions 
concerning the unauthorized practice 
of law were submitted and approved 
by the Board. Two disciplinary cases 
were disposed of, and a report was 
filed on one application for reinstate- 
ment. Commissioners Lorimer Scott 
and |. D. Craddock were appointed 
as a committee to consult with the 
Court of Appeals concerning the 
tules, and the Board approved the 
amendment to the bylaws concerning 
the election of vice-president and 
president-elect as set out in the last 
oo of the Journal on pages 127 and 

The principal order of business 
concerned a report by Commissioner 
Donald Q. Taylor pertaining to the 
regional convention of the American 


Bar Association. Through the efforts 
of Mr. Taylor the Kentucky State Bar 
Association has been selected as 
guests at this convention, and it 
promises, and is planned, to be the 
greatest event ever held in Kentucky 
for lawyers and judges in this state. 

A committee composed of Honor- 
able Blakely Helm as chairman, Chief 
Justice James W. Cammack, Commis- 
sioners Lawrence S. Grauman, Maxey 
B. Harlin, and Donald Q. Taylor, 
Honorable Amos H. Eblen, Secretary 
to the Judicial Council, and the Sec- 
retary of the Board was appointed to 
meet with officials of the American 
Bar Association in order that a time, 
place, and program may be arranged 
for the best interest of both the State 
and the American Bar Associations. 
One meeting has been held and the 
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time and place has been selected at 
Louisville on April 10, 11, and 12, 
with a modified program of the State 
Bar Association to be held on April 


——=» 


9. It is suggested that all Kentucky 
lawyers and judges secure a reserva- 
tion to this convention NOW-—there 
are 50,000 lawyers in this region. 





Reports of District Bar Meetings 


Eprror’s Nore: District Bar Meet- 
ings were held in eight of the nine 
districts in accordance with the 
schedule set forth on page 89 of the 
June issue of the Journal. Each of 
the meetings was well attended, and 
the following reports from the Fifth 
and Sixth districts indicate the nature 
of the programs conducted: 


Fifth District Meeting 


On September 12, 1951, the Fifth 
District Bar of the Kentucky State 
Bar Association held its annual meet- 
ing at Summit Hills Country Club, 
Kenton County, Kentucky. The meet- 
ing was attended by some seventy- 
five attorneys from the Fifth District, 
and the Kenton County Bar Asso- 
ciation was host. 

The meeting was called to order 
at 2 p.m. by William O. Ware, presi- 
dent of the Kenton County Bar 
Association. 

The President presented Charles S. 
Adams of Covington, member of the 
Constitution Revision Commission, 
who spoke on the constitutional 
amendment to be voted upon at the 
regular general election on November 
6, 1951, and urged its adoption. At 
the conclusion of Mr. Adams’ re- 
marks, Cassius M. Clay, of Paris, 
spoke in opposition to the adoption 
of the amendment. 

The balance of the afternoon ses- 
sion was devoted to a discussion of 
the proposed revision of the Civil 
Code of Practice. Tudge Lawrence 


Grauman, Marion W. Moore, Tom 
Catlett, and Ben Fowler, of the Civil 


Code Commission, presented various 
phases of their work. 


Dinner was served at 6:30 p.m, 
after which John L. Davis, president 
of the Kentucky State Bar Associa- 
tion, addressed the group on the 
activities of the State Bar Association, 
Following Mr. Davis’ address, Amos 
Eblen spoke on the work of the 
Judicial Conference. 


The meeting was well attended, 
and those present considered it one 
of the best district meetings we have 
had for some years. 

WiuiaM O. Ware, 


President of the Kenton 
County Bar Association 





Sixth District Meeting 


The Fayette County Bar Associa- 
tion was again host for the Sixth 
District Bar Meeting which was held 
at the Boiling Springs Country Club, 
Lexington, Kentucky, on September 
13, 1951. The program consisted of 
an afternoon meeting at 2:30 o'clock 
climaxed by a banquet at 6:30 p.m. 
called 
dent 
cia- 


The afternoon meeting was 
to order by Charles Wylie, pr 
of the Fayette County Bar A 
tion. There was a short discission 
on the proposed amendment ‘ the 
Kentucky Constitution. This <iscus- 
sion was headed by Judge James W. 
Stites of Louisville, Kentucky. who 
was in favor of the amendmen. and 
the opposition was headed by Robert 
H. Hays of the Fayette County Bar. 
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The major portion of the afternoon 
session was devoted to the discussion 
of the revision of the Kentucky Civil 
Code. The moderator for this dis- 
cussion was Judge Lawrence Grau- 
mai, who was acting in the absence 
of Judge Porter Sims. B. B. Fowler, 
of the Frankfort Bar, in his talk ex- 
plained the proposed change in the 
Code. 


At the banquet John L. Davis, 
President of the Kentucky Bar Asso- 
ciation, gave a very interesting report 
on the work of the Association, and 
the proposed improvements of the bar 
and outlined the proposed changes in 
the Association’s method of electing 
officers. The principal speaker at the 
banquet was Amos H. Eblen of 
Frankfort, Kentucky, secretary of the 
Judicial Council, who gave an excel- 
lent address on the work of the Ju- 
dicial Council. He pointed out that 
the Court of Appeals reviews twice 
as many cases as any other court of 
last resort in the nation. 


There were over one hundred and 
thirty members attending the meet- 
ing. John L. Davis is to be com- 
mended for his efforts in providing 
the district with such an interesting 
program. 

CHARLES WYLIE, 
President of the Fayette 
County Bar Association 





Annual Tax School 
Held in Louisville 


On October 25 and 26 the Younger 
Lawyers Conference under the direc- 
tion of its president, Robert M. 
Spragens of Lebanon, held its second 
annual Tax School for the lawyers in 
Kentucky at the Kentucky Hotel in 
Louisville. 

The speaker for the first day was 
Mr. Bart A. Brown, vice-president of 
the Citizens Fidelity Bank and Trust 
Company in Louisville and a mem- 





ber of the Kentucky Bar Association. 
Mr. Brown covered carefully the 
principal phases of Taxation of 
Decedents’ Estates, with particular 
a being placed upon the 
Federal Estate Tax. Bart Brown did 
an excellent job in presenting the 
law to the 120 lawyers present. 


On the second day, Mr. Lippman 
Redman of Washington, D.C., and 
Mr. Sherwin T. McDowell of Phila- 
delphia, Pennsylvania, alternated, 
lecturing on “Legal Problems in Tax 
Returns” with attention given to the 
recent changes by the Revenue Act 
of 1951. These two gentlemen were 
sent to the school under the sponsor- 
ship of the Committee on Continuing 
Legal Education of the American 
Law Institute, and gave their time. 


It was the unanimous opinion of 
the lawyers present for both of 
these days that the course was well 
worth the time and effort given by 
those in attendance. It is the hope of 
the officers of the Younger Lawyers 
Conference and the officers of the 
Kentucky Bar Association that these 
schools will continue. It has been 
suggested that the program be 
changed to cover other phases of the 
law. Your comment directed to 
Robert M. Spragens of Lebanon, 
Kentucky, or, John L. Davis of Lex- 
ington, Kentucky, with reference to 
the suggestions for future courses to 
be given is solicited. 

The American Law Institute will 
sponsor these courses in cities other 
than Louisville, and if a local bar 
association is interested in promoting 
a school, it can easily be arranged 
through Mr. Spragens. The trend of 
continuing education of lawyers is 
increasing throughout the country, 
primarily because it has proven its 
worth financially to those lawyers 
who participate. 
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Kentucky Receives 
Association 1951 


By MARCUS 


For many years the American Bar 
Association has recognized the work 
and activities of state and local bar 
associations by awarding a certificate 
to the organization performing the 
most outstanding and constructive 
work for the previous year. 


At the request of many lawyers of 
the state, and also leaders in the 
American Bar, the Kentucky State 
Bar Association’s program of activities 


the American Bar 


Award of Merit 


C. REDWINE 


and projects for the year 1950-5! 
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8. New Tax School for Lawyers 
4. “\What’s Wrong with the Lawyers?” 
5. Honoring the Older Lawyers 
6. Our Regular Program 

The activities of many other state 
and large city associations were 
studied by the A.B.A. Committee. In 
the group of large state bar associa- 


tions Kentucky received the highest 
award. New Jersey, Ohio, and Min- 
nesota received honorable mention. 
President Cody Fowler announced 
Kentucky as the winner to the As- 
sembly of about 1,000 attorneys on 
Wednesday afternoon, September 17, 
at New York. The Award appears 
on the opposite page. 





The Louisville Traffic Court Wins 
National Award for Progress 


(From the Courier-Journal, November 4, 1951) 


Louisville’s Traffic Court has won a 
first-place award from the American 
Bar Association for progress during 
the year. 

Traffic Tudge Michael M. Hell- 
mann, who has served since January, 
1950, was notified of the award yes- 
terday by the association’s traffic- 
court committee. A plaque will be 
presented to Mayor Charles Farnsley, 
the committee said. 

The committee judged traffic-court 
activities in 705 cities of different 
population classes. Louisville led all 
cities in the 350,000 to 500,000 class. 
Detroit led cities over 1,000,000 pop- 
ulation; San Francisco, over 750,000, 
and Pittsburgh, over 500,000. 

Points considered in the judging 
included court administration, trial 
procedure, court personnel, educa- 
tional activities, and general improve- 
ment. 

During the past year Louisville's 
Traffic Court has been remodeled. 
More defendants who otherwise 
would be fined, have been sent to 
Traffic School, Hellmann said. Spe- 
cial court sessions, with emphasis on 
safety education, were started for 
youths involved in minor traffic 
offenses. Hellmann said continuances 
have been curbed in drunken-driving 
and other cases. 


Traffic Court is a division of Police 
Court, over which Judge David G. 
Cates presides, 





DEAN STAHR TAKES LEAVE 


Elvis ]. Stahr, Jr., Dean of the 
University of Kentucky College of 
Law, is on leave of absence for the 
academic year 1951-52 as Special 
Assistant to the Secretary of the 
Army for Reserve Forces. 

As adviser on Reserve policy to the 
Secretary of the Army and the As- 
sistant Secretary of the Army (Man- 
power and Reserve Forces), Dean 
Stahr will co-ordinate and review the 
programs for all civilian components, 
including the Organized Reserve 
Corps, the National Guard, and the 
Reserve Officers Training Corps. He 
will provide a focal point for liaison 
on Reserve matters between the De- 
partment of the Army and other 
agencies and organizations. Dean 
Stahr will also serve as official alter- 
nate to Assistant Secretary of the 
Army Earl D. Johnson on the Reserve 
Forces Policy Board, Office of the 
Secretary of Defense. 

William L. Matthews, |r., professor 
of law at the University of Kentucky, 
will serve as acting dean during the 
absence of Dean Stahr. 
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Four Advisory Opinions 


On Legal Ethics 


By H. H. HARNED 
Secretary 


Since last spring vital questions of 
timely interest were propounded to 
the Board of Bar Commissioners of 
the Kentucky State Bar Association. 
These inquiries on Ethics came from 
lawyers and .citizens, including a 
county judge. 

After consideration, opinions were 
prepared and approved by the Com- 
missioners, and then certified to the 
Court of Appeals, which approved 
them in principle. We give them 
here, in abbreviated form, for the 
information of the bar. 


1. May an attorney who has been 
duly elected prosecuting attorney for 
a city of the third class represent 
clients in the collection of claims 
against the city? The answer was No. 


2. Is it proper for an accountant 
and a lawyer to form a partnership, 
to be styled the firm of —___»_, 
Certified Public Accountants, and for 
the lawyer to practice law in the 
same office and to place on the door 
of the offices “Certified Account- 
ants,” and also, “Law Office of 





The law office will be operated 
separate and apart from the account- 
ant office, and the lawyer will pay 
from his legal fees and other income 
all expenses of his law office. 


Answer. While it would seem. to 
be extremely difficult for the lawyer 
to separate fees received by him as 
attorney and those received by his 
partnership with the accountant, who 
is not an attorney, and while the 
accountant is not bound by the legal 
code of ethics, still if the lawyer can 
separate these two occupations, and 


if he does not share his legal fees 
with the accountant, then there is 
nothing unethical in the arrangement. 


3. A corporation proposes: 


“To procure from the Kentucky 
Unemployment Compensation Com- 
mission periodically transcripts of 
the employer's history; maintain cur- 
rent records of the employer’s payroll 
contributions and charges to its ac- 
count; advise the employer regarding 
procedure in completing forms and 
reports necessary to be filed with the 
Unemployment Compensation Com- 
mission; analyze all claims for com- 
pensation filed against an employer 
and, in general, help the employer 
procure the best possible merit rate 
at the Kentucky Unemployment Com- 
pensation Commission.” 


Is this proper? 

It was the opinion of the Commit- 
tee that the services to be performed 
by such a corporation would be 
valuable to the public and are proper 
and ethical so long as they are rend- 
ered by a duly licensed individual or 
by a law firm or firms and not rend- 
ered by a corporation. Because part 
of the services to be rendered would 
consist of “analyzing all claims for 
compensation filed against the em- 
ployer,” and this service, is strictly 
speaking a part of the practice of 
law, or at least borders very closely 
thereon, and since corporations are 
prohibited from engaging in the 
practice of law, it is the opinion of 
the Committee that the purpose of 
the corporation would be unethical, 
if it attempted to perform the service 
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of analyzing the claims against em- 
ployers. But it would be proper and 
ethical so long as the corporation 
confined itself to the ministerial acts 
and services mentioned above, ex- 
cdusive of the analyzing of claims. 


4. (1) May a county judge furnish 
blank petitions and fill out same in 
suits filed for $50 or less (without 
charge except the usual filing fee) or 
shall the litigant be required to em- 
ploy an attorney to do so? 


(2) Can the county judge make and 
prepare settlements for administra- 
tors, executors, trustees, committees, 
and guardians for which he may 
charge? 

(3) Can a county judge practice in 
criminal cases outside his own coun- 
ty? 

(4) Suppose two or more persons, 
one of whom is an infant, are the joint 
owners of land, can the county judge 
file suit to have the land sold and 
proceeds divided among the owners 
where the guardian was appointed 
under order of his court? 


(5) Suppose A and B are involved 
in an automobile accident. A is killed 
and B is injured. A’s administrator 
is qualified in the judge’s county 
court. Can the county judge file suit 
on behalf of B against A’s adminis- 
trator? 


(6) Suppose the administratrix of 
an estate appointed in the judge's 
county court files suit against a de- 
fendant on an open account, a note, 
or any other civil claim? Can the 
county judge represent either the 
plaintiff or the defendant? 


(7) Suppose a nonresident is killed 
in an automobile accident and an 
administrator qualifies in the county 
of the accident. Can the county 
judge of that county represent the 
plaintiff or defendant in this litiga- 
tion? 

(8) Suppose a nonresident is killed 
and a nonresident administrator in- 


stitutes suit in the county of the acci- 
dent. Can the county judge repre- 
sent the defendant? 


(9) The county judge is called 
upon to investigate an automobile 
accident and it develops that an in- 
fant resident was injured. Can the 
county judge negotiate and perfect 
settlement on behalf of his client with 
the guardian of the infant? 


(10) Assume the claim in question 
No. 9 cannot be settled and the 
guardian institutes suit. Can the 
county judge represent defendant? 


(11) Suppose that A is killed by B 
as a result of negligence. Is it the 
duty of the county judge to have an 
investigation involving the death, and 
if not, can the county judge represent 
either party in a civil action? 

The answer to each of the ques- 
tions propounded is No, except ques- 
tion No. 8. If administrator was 
appointed in a county other than that 
wherein this county judge is an 
official, he may represent the defend- 
ant. If he appointed the ancillary 
administrator, the answer is No. 


All of which is so certified. 


Mason County Bar Association 
Seeks Change of Court Terms 


At a luncheon meeting of the 
Mason County Bar Association on 
September 13, action was initiated 
toward changing the present three 
six-week terms of the Mason Circuit 
Court to four terms annually of four 
weeks each. The four-month interim 
between the March and September 
terms was the primary objection to 
the present terms. Plans for the pro- 
posed change, which requires legisla- 
tive action, are to be worked out by 
William D. Cochran, Ernest L. Zeig- 
ler, and Andrew V. Fox. 

The Mason County Bar Association 
is continuing its active public rela- 
tions program. 
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Method of Electing 


Association’s President Changed 


COURT OF APPEALS APPROVES CHANGE OF RULES 


On October 16 the Court of Ap- 
peals approved the change of Section 
8 of the Association’s By-Laws to 
conform to the Proposed Section pub- 
lished on pages 127-129 of the Sep- 
tember issue of the Journal. 

RCA 3.530 was amended to read 
as follows. 


RCA 3.530—ProcEDURE WHERE A PER- 
SON UNDERTAKES TO PRACTICE LAW 
WITHOUT RIGHT. 


When it comes to the attention of 
the Board that any person, firm, cor- 
poration, society, unincorporate asso- 
ciation, or any combination thereof, 
who has not, for any reason, the right 
to practice law, is undertaking direct- 
ly or indirectly to practice law, the 
matter shall be referred by the Presi- 
dent to the Board’s Committee on 
Unauthorized Practice of Law or such 
other appropriate committee as may 
be nbn for in the by-laws, or 
appointed by the President. Such 
committee shall have full power, and 
it shall be its duty, to thoroughly 
investigate the matter. If the facts 
disclosed warrant such action, the 
committee shall forthwith file with 
the Court the affidavit of one or more 
of its members, which affidavit shall 
state the facts showing said person’s, 
firm’s, corporation’s, society's, or un- 
incorporated association’s unauthor- 
ized undertaking to practice law, and 
shall move the Court to issue a rule 
against the offending party to show 
cause why said party should not be 
held in contempt for said offending 
party’s unauthorized practice of law. 


The case shall thereupon be dock- 
eted by the clerk and the rule issued 
as of course, returnable in the time 
oe in RCA 3.450; and the clerk 
shall promptly and in writing notify 
the secretary and registrar of the re- 
turn day fixed in the rule. The re- 
spondent may, however, be proceeded 
circumstances, and in the manner, set 
forth in Section 736 of the Civil Code 
of Practice. If the respondent fails 
to appear or file due response on the 
rule's return day, or, when the re- 
spondent is proceeded against by 
warning order, on or before the thir- 
tieth day after the date of the making 
of the warning order, then, unless 
further time is given by the Court, 
the rule shall forthwith be made 
absolute, and the Court shall enter 
judgment against the respondent, ad- 
judging the offending party guilty of 
contempt and fixing appropriate 
punishment. 

If the respondent appears or files 
response, a bond like that provided 
for in RCA 3.460 shall be required of 
the offending party. If the respon- 
dent timely appears and files re- 
sponse, the Court shall hear the 
matter and the aforementioned com- 
mittee of the Board, or an attorney 
designated by it, shall, at the hearing 
upon the rule, present to the Court 
all of the facts of which the commit- 
tee has knowledge or information 
respecting respondent’s unauthorized 
undertaking to practice law, and shall 
represent the Board and the Associa- 
tion in the prosecution of th: rule 
The Court shall summarily dispose of 
the matter, and shall enter such 
judgment as it may deem proper 
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upon the facts presented. The clerk 
shall furnish copies of every judgment 
rendered under this rule, in accord- 
ance with the provisions of RCA 
3.490, and every such judgment shall 
be reported and published as‘ are 
other opinions of the Court. The 
provisions of RCA 3.520 shall govern 
the recovery of costs in proceedings 
under such rule. 





Practicing Law Institute 
Issues New Monographs 


Estate Taxes, Estate Planning, 
And Other Tax Subjects 


The Practicing Law Institute has 
just published a 172-page monograph 
on the Federal Estate Tax, written by 
Adrian W. DeWind, counsel to the 
Congressional Committee investigat- 
ing the operation of the Internal Rev- 
enue laws, formerly Tax’ Legislative 
Counsel of the Treasury Department, 
and now a member of the firm of 
Paul, Weiss, Rifkind, Wharton & 
Garrison, and Herrick K. Lidstone of 
the same firm. The monograph pro- 
vides a basic, detailed explanation of 
the provisions and procedural aspects 
of this important tax, and includes a 
completely filled-in facsimile estate 
tax return. 


Because of its broad coverage the 
monograph can be used by tax law- 
yers as a handbook. It is designed 
also for the needs of lawyers who 
handle estate matters only occasion- 
ally and whose problems involve 
intervivos and testamentary transfers 
which, although relatively modest, 
are now subject to tax because of 
tises in price levels and the values 
of equities. 


A new edition of the verv widely 
used monograph on “Estate Plan- 
ning’ by Joseph Trachtman will be 
issued this fall by the Practicing Law 


Institute. It will include all changes 
resulting from recent decisions, and 
explanation of the the effect of the 
Powers of Appointment Act of 1951 
and additional material about inter- 
vivos transfers. 

The Institute recently has pub- 
lished two monographs of special 
interest to lawyers who handle cor- 
porate matters. One is on The Ex- 
cess Profits Tax and is designed to 
orient the practitioner in the opera- 
tion of this tax and to furnish him 
with such knowledge of its detail 
that in handling corporate transac- 
tions, he will recognize and approach 
excess profits tax problems with ade- 
quate familiarity. The other new 
monograph, entitled, Tax Aspects of 
Executives’ Compensation, covers sal- 
ary, bonus, and officers’ expense de- 
ductions of corporations; qualified 
and unqualified pension plans; profit 
sharing plans; annuity plans; deferred 
compensation contracts; death bene- 
fits; stock options; and stock purchase 
plans. 


Copies of these monographs may 
be obtained for $2 each from the 
Practicing Law Institute, 57 William 
Street, New York 5, N. Y. 


Eprror’s Note: Other monographs 
published by P.L.I. are as follows: 
Corporate Reorganizations and Re- 
adjustments, Income Taxes and Real 
Estate, Valuation Problems, Tax 
Problems of Farmers, Organization 
of Corporations and Sales of Assets, 
Tax Planning, Estate Planning, Forms 
of Business Organization and Federal 
Tax Laws. 


We have reviewed several of the 
above monographs and recommend 
them as concise, yet reasonably com- 
prehensive, treatments of the subjects 
discussed. 
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Advisory Opinion 


Re COUNTY ATTORNEYS 


EDITOR’S NOTE: This Advisory Opinion was prepared by a 
committee of the Board of Bar Commissioners, in collaboration with 
the standing Committee on Professional Ethics and Grievances of the 


American Bar Association. 


It was approved by the full Board and 


certified to the Court of Appeals for review, which approved it. it is 
now published for the information and guidance of the bench and bar. 


Pursuant to the provisions of RCA 
3.590, the Board of Bar Commission- 
ers has been petitioned for an advis- 
ory opinion on the following question: 

A, who resided in P. County, Ken- 
tucky, sold and delivered to B one 
cow for $100.00. Several days later, 
B paid A the agreed purchase price 
in cash, receiving in exchange a 
signed receipt. C was present and 
saw A _ sign the receipt. Several 
months later A died and his son, D, 
was appointed administrator of his 
estate. Shortly after D’s qualification 
as administrator he filed suit in the 
quarterly court to recover the cow or 
the cow’s value from B. In this 
quarterly court suit D’s attorney was 
the County Attorney of P. County. 
After hearing the case the County 
Judge decided in favor of the de- 
fendant B, and dismissed the plain- 
tiffs petition. D, the administrator, 
appealed to the circuit court where 
the case was likewise decided in B's 
favor. The County Attorney then had 
his client D, the administrator, to 
appear before the Grand Jury and an 
indictment was returned against B 
for forgery of the receipt and also an 
indictment for grand larceny alleg- 
ing that B stole the cow. 


B demanded an immediate trial 
and within a week after she was in- 
dicted the case came on for trial, and 
B appeared on said date with her 
witnesses and announced ready. The 


Commonwealth sought postpone- 
ment on the ground that sufficient 
time had not been allowed to bring 
the Commonwealth's witnesses to 
Court, and the Circuit Judge contin- 
ued the case. B, by her counsel, 
sought to have the Trial Judge 
require the County Attorney to retire 
from the prosecution of the two in- 
dictments and to allow the Common- 
wealth’s Attorney to prosecute the 
same, and B’s counsel urged that as 
the County Attorney had represented 
D, the administrator, in the trial of 
the civil case prior to the indictments 
being returned, it was improper for 
the County Attorney to have charge 
of the prosecution of the indictments 
against B. 


Question: May the County Attor- 
ney, under the foregoing facts, eth- 
ically represent the Commonwealth 
in prosecuting B in the criminal cases 
against B arising out of the same facts 
involved in the civil suit which D 
filed against B previous to the indict- 
ments and in which civil suit the 
County Attorney represented D? 

The undersigned have been ap- 
pointed by the President of the Ken- 
tucky State Bar Association, pursuant 
to RCA 3.590, to prepare an advisory 
opinion upon the foregoing question. 

Canon 5 of the Canons of Protes- 
sional Ethics of the American Bar 
Association, provides: “The primary 
duty of a lawyer engaged in public 
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prosecution is not to convict, but to 
see that Justice is done.” 


In Opinion 30 of the Committee on 
Professional Ethics and Grievances of 
the American Bar Association, the 
committee held that a lawyer after 
retirement from public office or while 
in public office may not ethically 
accept employment in connection 
with any matter which he has investi- 
gated or passed upon while in public 


office. While that is the reverse of 
the problem under consideration, 
there would seem to be no reason 


why the holding is not 
applicable both ways. 

In Opinion 110 of the above com- 
mittee a municipal judge also en- 
gaged in private practice which was 
permitted by state law, becoming 
counsel for a woman in her effort to 
compel her divorced husband to pay 
her alimony and maintenance prev- 
iously adjudged, caused a warrant to 
be issued on a complaint sworn to by 
his client before him as.a judge for 
the arrest of the former husband on a 
charge of criminal non-support of the 
minor children, returnable before the 
court in which he was sitting as a 
judge. 

On the return of the warrant the 
defendant asked for a change of 
venue, which was denied because of 
the inability of the defendant to pay 
$5.00 which the judge stated was 
required by the state law as a condi- 
tion to securing such a change. The 
court heard the case and pronounced 
a jail sentence which the defendant 
served. Thereafter, the attorney-judge 
continued active in his efforts to com- 
pel payment of the judgment for ali- 
mony and maintenance. 

The committee held that the law- 
yer-judge’s conduct was improper 
and well calculated to give the im- 
pression that the lawyer was using 
his judicial office and power as an 
instrumentality for promoting the in- 
terest of his client, and such conduct, 
of course, must be disapproved. 


equally 
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In Opinion 135 of the above-men- 
tioned committee it appeared that in 
the state of West Virginia there is no 
statutory inhibition against a prose- 
cuting attorney engaging in a civil 
practice in addition to his prescribed 
criminal practice. The prosecuting 
attorney was there informed that as 
a result of an automobile collision, 
serious injury has been sustained by 
one or more persons. He made an 
investigation of the occurrence, ex- 
amined the witnesses and others, and 
determined that no criminal prosecu- 
tion was warranted. Later he was 
asked to represent one of the parties 
involved in the accident in a civil 
suit to recover damages from the per- 
sons concerning whom the criminal 
investigation was made. The com- 
mittee held that public duty and 
fealty to private client, involving sub- 
ordination of the interest of one or 
the other, may embarrassingly chal- 
lenge the conscience of the lawyer 
who attempts to serve both. 

Canon 29 states “He [the Lawyer| 
should strive at all times to uphold 
the honor and to maintain the dignity 
of the profession and to improve not 
only the law but the administration 
of justice.” 


Canon 32 states that “above all a 
lawyer will find his highest honor in 
a deserved reputation for fidelity to 
private trust and to public duty, as 
an honest man and as a patriotic and 
loyal citizen.” 

It is our opinion that the action of 
the County Attorney in appearing for 
the Commonwealth to prosecute the 
indictments against B, after the 
County Attorney had previously un- 
successfully represented D in the civil 
suit against B, is not “in keeping with 
the ethics of the’ profession,” and it 
seems clear that under the principles 
applied in the above quoted cases 
the County Attorney had violated 
Canons 5, 29, and 32, as above 
quoted, 
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The County Attorney has subjected 
himself to the criticism that he has 
taken advantage of his official office 
to pursue in the criminal courts a 
claim unsuccessfully litigated by him 
in his private capacity in a civil court: 
further, that under the submitted 
facts there is a question as to wheth- 
er or not the County Attorney acted 
in good faith in having D appear 
before the Grand Jury and in causing 
the indictments against B to be re- 
turned. 


It is, therefore, our opinion that the 
facts embodied in the question sub- 
mitted warrant the conclusion that 
the County Attorney has been guilty 
of violating the Canons of Profession- 
al Ethics of the American Bar Asso- 
ciation and that said County Attor- 
ney could not ethically represent the 
Commonwealth in prosecuting B in 
the criminal cases against B arisinz 
out of the same facts involved in the 


civil suit which D filed against B 
previous to the indictments and in 
which civil suit the County Attorney 
represented D. 
LAWRENCE S. GRAUMAN 
AtvA A. HoLLon 
Members of the Kentuc- 
ky State Board of Bar 
Commissioners 


ORDERS 
KENTUCKY COURT OF APPEALS 
Spring Term, June 8, 195] 

In Re: Advisory Opinion 

The Court being sufficiently ad- 
vised, the Advisory Opinion sub- 
mitted by members of the Board of 
Bar Commissioners is approved, and 
this order is certified to the Board of 
Bar Commissioners of the Kentucky 
State Bar Association. 
True Copy Attest: 


Cuas. K. O'CONNELL, Clerk 





Book Published on Legal Aid 


A minimum of 20 per cent of the 
population of the United States—in- 
cluding 16,000,000 people in urban 
centers—are dependent upon Legal 
Aid for needed legal advice and 
services, according to Legal Aid in 
the United States, a book by Emery 
A. Brownell published recently by 
the Lawyers Co-operative Publishing 
Company for the American Bar As- 
sociation’s Survey of the Legal Pro- 
fession. 


Changes in our economy and way 
of life are increasing the number and 
complexity of our laws, touching 
more areas in the lives of more citi- 
zens than ever before, states Mr. 
Brownell who is executive director of 
the National Legal Aid Association 
and lives in Rochester, New York. 
“It is an unavoidable process,” he 





writes, “if we are to maintain a so- 
ciety which believes in using law 
rather than force to preserve individ- 
ual freedom and opportunity.” 

Laws have little reality without the 
professional services of lawyers, 
writes Mr. Brownell, so it is essential 
in a free domocracy believing in 
equality before the law that all citi- 
zens have access to these services. 

Legal Aid in the United States 
measures the extent to which lawyers’ 
services are available to persons un- 
able to pay fees. 

In the foreword, Harrison Tweed, 
of New York, president of the Na- 
tional Legal Aid Association, st:tes 
that if “the deficiencies of the present 
situation” are not promptly met, “gov- 
ernment will take over both the 
financing and the administration of 
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the work, with grave risks to the 
rights and liberties of lawyers and 
lavmen alike. 


“Most Authoritative” 


“This report is now published as 
the most authoritative compilation of 
facts concerning Legal Aid in the 
United States that can be found any- 
where,” says Reginald Heber Smith, 
prominent Boston lawyer who is 
director of the Survey of the Legal 
Profession. Mr. Smith is the author 
of Justice and the Poor, a classic work 
on the subject, first published in 1919. 


Mr. Brownell visited every Legal 
Aid office and every active Legal Aid 
committee in the country, traveling 
well over 40,000 miles to visit 123 
Legal Aid organizations in 103 differ- 
ent localities. 

Legal Aid in the United States 
sets forth the results of recent surveys 
of the need for legal services and 
probes into some common misconcep- 
tions about law and lawyers, in addi- 
tion to examining the techniques and 
accomplishments of Legal Aid work. 


Treats Everyday Problems 


“These are not weighty matters of 
corporation and business law,” writes 
Mr. Brownell in describing civil Legal 
Aid cases; “they are not lucrative 
problems of trusts or estates or the 
subjects of hotly contested litigation 
which in the popular mind constitute 
most of a lawyer's practice.” 


Legal Aid cases are “the everyday 
problems of plain people, but as im- 
portant to the total well-being of a 
community as are the cases which at- 
tract public attention and involve 
large interests. They require expert 
knowledge, a sympathetic under- 
standing of people, and professional 
skill.” 

In this book, Mr. Brownell salutes 
extensive and practical accom- 





plishments of the Committee on 
Legal Aid Work of the American Bar 
Association and of the various state 
bar associations in fostering the 
growth of Legal Aid. 


Strong Bar Leadership 


“Fortunately, enlightened and the 
forceful leadership from the bar is 
already becoming a reality,” he notes, 
and points out that the National 
Legal Aid Association, combining the 
efforts and experience of leading 
lawyers, board members, staff attor- 
neys, and other social and civic in- 
terests, promises to be the most 
effective force in developing Legal 
Aid. 


Next Steps 


The facts presented in Legal Aid 
in the United States indicate the 
superiority of the American method 
of providing legal services to those 
unable to pay fees and show that its 
goal of maximum service can be 
attained without the expenditure of 
large sums of money. 


With the help and financial sup- 
port of the bar, civic leaders, Com- 
munity Chests, and the public, Legal 
Aid can become a more capable in- 
strument to strengthen the adminis- 
tration of justice, the surest way of 
making invulnerable our heritage of 
freedom, Mr. Brownell believes. 


The Survey of the Legal Profession 
has sponsored this book as a part of 
its studies on the availability of legal 
services. More than $40,000 of its 
$275,000 in grants from the American 
Bar Association and the Carnegie 
Corporation of New York were spent 
on this work. One hundred fifty-six 
other reports dealing with the legal 
profession have been scheduled; 119 
have been completed, and the re- 
maining reports are expected to be 
finished before the end of 1951. The 
survey began in 1947. 
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Activities of the 
Public Relations Committee 


By HUBERT T. WILLIS, Chairman 
Louisville 


The Public Relations Committee of 
the Kentucky State Bar Association 
has embarked on a program of devel- 
oping material for a series of radio 
broadcasts and for newspaper adver- 
tising, to be made available to the 
various local bar associations. The 
committee now has 12 fine scripts and 
expects to have more very shortly, so 
that a series of 13, to fit into the 
usual broadcasting cycle, will soon be 
available to local bars. 

One of the most recent is a sketch 
by James Boswell Young of Louis- 
ville, entitled “False Economy,’ 
which presents in a dramatic way the 
risk of failure to take timely counsel. 

A number of these sketches have 
ilready been used by some of the 
local bar associations and the mem- 
bers of those associations report that 
they have had a very beneficial effect 
in the various communities. 

It is planned that the funds and 
efforts of the public Relations Com- 
mittee of the State Bar Association 
should be used to obtain and prepare 
the material for broadcasting and 
advertising, and that it then be the 
responsibility of the individual bar 
associations over the state to use such 
material and in such way as they 
may wish and at their expense. 


Programs of this sort have met with 
a good deal of enthusiasm elsewhere 
in the country, and it is the general 
consensus that they are helpful to 
the relationship between the lawyer 
and his community and result in 
sound business for the lawyer and 
sound advice to the client when it is 
needed. 

The scripts to be made available 
throughout the state in the near 
future for radio broadcasting are: 
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Paying Your Taxes, by 
Sloss. 

Our Court System, Eugene Siler. 

Law of Divorce and Alimony, 
Eugene N. Collins. 

What Are the Provisions Needed 
in Any Will?, W. Howard Clay. 

The Role of the Lawyer in a Five 
Society, A. C. Russell. 

Juveniles, the Handling of Thicii 
Cases, Melvin T. Stubbs. 

Witnesses — Plain Citizens Swm- 
moned to Court to Testify unde: 
Oath, Marcus C. Redwine. 

Soldiers and Sailors Civil Relief 
Act, Harold Warner. 

The Law—and Automobiles, Z. 7 
Osborn, Jr. 

The Federal Income Tax 
Lewis R. Donelson III. 
Juveniles in Kentucky Law, ( Auth- 

or presently unknown). 


Law, 


False Economy, Yames_ Boswell 
Young. 

How to Buy a Home, Bernard 
Coughlin. 


Advertising mats for insertion in 
local newspapers will also soon be 
available. 





Louisville Bar Association 
Starts Public Relations 
Program 


The Public Information Committee 
of the Louisville Bar Association has 
published a series of advertisements 
in the magazine section of the Cour- 
ier-Journal. The series of six acs 
started on October 21 and were con- 
tinued at two-week intervals there- 
after.. The funds for the program 
were raised by voluntary contribu- 
tion. W. Howard Clay directed the 
campaign for funds, and the ads were 
prepared under his direction, subject 
to the approval of the Executive 
Committee of the Louisville Bar 
Association. 

The program, which was of an 
educational nature, has been favor- 
ably received by the public. 
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Lawyers in the Legislature 


The following attorneys were elected to the 1952 General Assembly: 


STATE SENATORS 


DisTRICTS 


Wayne W. Freeman 
James M. Lassiter 
James P. Hanratty 
Thomas W. Hines 
Earl F. Martin 

Paul J. Stapleton 
Richard P. Moloney 
Julian Golden 

Louis Cox 

Augustus E. Cornett 
Clay Shackelford 
Leon Shaikun 

C. K. Stacy 

Martin J. Duffy, Jr. 


Freeman L. Robinson 


Mayfield 

Murray 

Hopkinsville 

Bowling Green 

Hartford 

Fort Thomas 

Security Trust Co. Bldg., Lexington 
Pineville 

Frankfort 

Hyden 

Richmond 

603 M. E. Taylor Bldg., Louisville 
West Liberty 

M. E. Taylor Bldg., Louisville 

902 Republic Bldg., Louisville 


HOUSE OF REPRESENTATIVES 


Jennings Kearby 

Ned Breathitt 

Thomas D. Hewlett 
William Thomas Wathen 
Garrett L. Withers 
Walter J. Chyle, Jr. 
Marion Vance 

Henry R. Heyburn 
William P. Friedlander 
Sidney Baer 

W. A. (Pete) Wickliffe 
William F. Threlkeld 
Louis T. Peniston 
James A. Dressman, Jr. 
Gus F. Sheehan, Jr. 
Morris Weintraub 
William Blanton 
James W. Lambert 
Marvin A. Cornett 
Lewis W. Combest 
John A. Sloan 

Farmer Helton 

Amos Runyan 





Crutchfield 

Hopkinsville 

Madisonville 

Morganfield 

Dixon 

Morgantown 

Glasgow 

714 Ky. Home Life Bldg., Louisville 
Shively 

600 W. Market St., Louisville 
Harrodsburg 

Williamstown 

Turner's Station 

Covington 

Covington 

Newport 

Paris 

Mount Vernon 

Stanford 

Liberty 

Albany 

Pineville 

Belfry 
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THE RECENTLY DEFEATED 
AMENDMENT TO THE 
CONSTITUTION 


Prior to the November election 
Cassius M. Clay circularized the mem- 
bership with an article opposing the 
proposed amendment to Section 256 
of the Constitution. In a note attached 
to the article Mr. Clay expressed 
doubt as to why the article was not 
published in the September issue of 
the Journal. 

The reasons why the article was not 
published are: First, Mr. Clay was 
supposed to submit the article in lieu 
of being granted time on the District 
Bar Programs—yet he or someone in 
behalf of his position appeared and 
was heard at the District Bar Meet- 
ings; second, an article expressing Mr. 
Clay’s position, written by Robert 
Hays, had been published in the June 
issue; and third, the views expressed 
by Mr. Clay were in direct opposition 
to the Association’s official position. 

It is somewhat problematical that 
there is a direct correlation between 
the Association’s unanimous support 
on the 1949 amendment, which 
passed, and the Association’s lack of 
unanimity on the 1951 amendment, 
which failed. Such, however, is the 
record. : 


To Judge James W. Stites and the 
members of the Constitution Review 
Commission, who, as a result of many 
arduous hours of study and delibera- 
tion recommended the amendment as 
the best first step toward orderly 
change in our Constitution, we extend 
our sincere regrets. 
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We also regret that the failure of 
the amendment is to some extent at- 
tributable to the fact that the Associa- 
tion’s official position did not receive 
the complete support of the member- 
ship. 





CARRYING THE BALL 


Some weeks ago, a former president 
of the K.S.B.A., Marcus C. Redwine, 
addressed the North Carolina Bar 
Association. He was met with many 
questions on the Hobson Case, de- 
cided in 1946 by our Court of Appeals, 
which restricted the encroachment by 
trust companies upon the practice of 
law. 

The benefits of this opinion, recog- 
nized by North Carolina lawyers who 
do not have it, has been unappreci- 
ated by many of our Kentucky law- 
yers. Our present president, John L. 
Davis, in addressing District Bar 
Meetings during the fall and summer, 
emphasized the importance of local 
and county bar groups “carrying the 
ball” when forwarded to them by the 
State Association. The State Bar can 
and will act on any complaint brought 
to its attention; but, in general, indi- 
vidual cases of violation will be recog- 
nized, discussed, and. prosecuted by 
county bar groups. 


Happily most trust companies have 
co-operated fully with the Hobson 
opinion. Those who have not, should 
not be permitted to profit at the ex- 
pense of their law-abiding competi- 
tors. If you have a known violation 
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in your community, get in touch with 
your county bar group, or, with the 
Secretary, Kentucky State Bar Asso- 
ciation. 

Full co-operation between trust 
companies and the bar, will enable 
each to perform best the function 
which they are authorized and quali- 
fied to do! All for the ultimate benefit 
of the general public. 





FREEDOM OF THE PRESS 


“History has taught us that a pad- 
locked pulpit follows a persecuted 
press”; so the Associated Press quoted 
the Rev. W. O. Byrd, a Lake Charles, 
Louisiana, Methodist minister and 
former Army Chaplain. The occasion 
was the minister's offer on September 
2 to be indicted for defamation of 
character, along with Ken Dixon, 
managing editor of the Lake Charles 
American Press, and other members 
of that paper's staff. The newsmen 
had been indicted for allegedly de- 
faming the character of sixteen parish 
(county) officials and three admitted 
gamblers. 

The details and history of the con- 
troversy were not carried by the AP 
dispatch, but it is apparent that the 
indictments followed a joint attack 
by the press and the clergy upon 
“negligent” officials. 

The gambling statutes of the vari- 
ous states and their difficult enforce- 
ment, has posed a problem for law- 
yers everywhere. Enforcement has 
been difficult because of “grafting” 
officials and also because of the opin- 
ion of some reputable citizens that the 
gambling laws are an unwarranted in- 
terference with personal freedom and 
need not be obeyed. 

As a group, lawyers have a right to 
expect that law-enforcing officers will 
diligently perform their duties. How 
else can we with ¢ertinty advise our 
clients? 
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As a class, lawyers know historically 
that real freedom is lost more to our 
own government and its officers, than 
to the enemy beyond our borders! 
The Magna Charta and the Constitu- 
tion were both restrictions on our 
rulers. We believe that this latest of 
Louisiana incidents should be fol- 
lowed with the keenest interest b, 
every Kentucky lawyer. 

While modern writers may say it 
better, we have always liked the fol- 
lowing statement from 17 R.CLL., 
“Libel and Slander,” p. 354-355, con- 
cerning public criticism of officers, 
and candidates for office: 

. by becoming a candidate, a 
man tenders as an issue to be tried out 
publicly before the people . . . his 
honesty, integrity and fitness,” 


Oo o oO 


. a public officer is amenable to 
public criticism in a newspaper with- 
out the latter being subject to liability 
for libel when there is probable cause 
for comment, and no proof of excess 
malice, even though the statement 
published is not true in all respects.” 

We believe that real democracy 
with its essential freedom of the press, 
and of religion, can best be preserved 
by a continued respect for the quoted 
principles. We onal that the same 
principles should be both a defense 
to a criminal indictment and to a civil 
action for damages. 





BAR DUES SHOULD BE 
INCREASED 


The present three-dollars-per-year 
dues charged to members of the Ken- 
tucky Bar Association produce a 
grossly inadequate revenue for the 
needs of the Association. 

The amount of the dues is pre- 
scribed by the Legislature (KRS 
30.170[e]). In accordance with the 
resolution adopted by the Association 
at its 1951 convention, the power to 
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fx the amount of dues should be 
vested in the Court of Appeals. 


The Association’s Board of Com- 
missioners are greatly restricted in 
carrving out their duties due to the 
shortages of funds. Disciplinary cases 
require investigations, and records 
can only be prepared by calling on 
stenographers. This all requires 
money, and the policing of our ranks 
is necessarily restricted to the limited 
funds available for that purpose. 

Last year the Louisville Bar Asso- 
ciation, a voluntary organization, 
doubled its dues (from $5.00 to $10.00 
for inembers who had practiced more 
than five years). It was felt by some 
that this would reduce the member- 
ship. On the contrary, the member- 
ship increased. 

Most lawyers want to see the Asso- 
ciation carry out an active program, 
and they recognize the fact that such 
can only be done if funds are supplied 
therefor. , 

Each of us should exert his best 
efforts to see that the next session of 
the Legislature passes an Act to per- 
mit us to assess dues in an amount 
sufficient to carry on the type program 
we want, and need. 





LAWYERS MUST WILL 
TO CO-OPERATE 


It is natural for American lawyers 
to disagree. To take an opposing 
position is only a normal concomitant 
of our adversary system of jurisprud- 
ence. Our usual contacts with each 
other are as advocates, representing 
the opposing positions of our respec- 
tive clients. 

All too often when lawyers come 
together as a group for the purpose 
of furthering their collective and in- 
dividual interests in their profession, 
they fail to recognize sufficiently the 
different circumstances of their meet- 
ing and continue to take an opposing 
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position because that is the normal 
thing to do. 

In order for lawyers to achieve any 
appreciable measure of co-operation 
as a group, they must first learn that 
in their deliberations they must con- 
sciously suppress their natural tenden- 
cies to be advocates. 





The following Editorial appeared 
in the November 12, 1951, Louisville 
Times and is reprinted here by per- 
mission of the Times’ Editor. 


VOTERS NEED INFORMED 
ADVICE ON JUDICIAL 
CANDIDATES 


“The Louisville Bar Association in- 
augurated this year a policy of giving 
the public its opinion of the candi- 
dates for circuit judge. The policy 
was not conspicuously successful. The 
association indorsed all except one of 
the nominees for the bench. The 
unindorsed candidate was elected, 
though by a somewhat smaller margin 
than his colleagues. We do not pro- 
pose to go into the merits of the in- 
dorsements, or the one unindorsement. 
The water is over the dam. But we 
hope the bar association will not be 
discouraged by the result of its initial 
venture. 

“The people need advice in the 
selection of judges. We do not think 
there is any obligation upon them 
always to accept the advice of any 
lawyers’ organization. Yet, that ad- 
vice ought to be available to them. 
Most laymen keep out of the courts 
as much as they can. They haven't 
definite ideas whether this or that 
judge, or this or that judicial candi- 
date, is well qualified or not. The 
lawyers are better informed. Their 
collective preferences should have 
weight, even though these are bound 
to be loaded down with the normal 
human weaknesses and prejudices. 

“The popular election of judges was 
something not contemplated by the 
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founding fathers, and they may have 
been wise. The federal Constitution 
provided for the appointment of 
judges by the President, subject to 
confirmation by the Senate. That pro- 
cedure has remained in effect to this 
day. At first the states imitated it. 
Judges were appointed by governors, 
usually subject to confirmation by the 
upper houses of state legislatures. 

“But then there came the upsurge of 
the masses in Andrew Jackson’s time. 
The masses exhibited a bias against 
lawyers. We are not going to blame 
them for this. What we blame them 
for is their assumption that one law- 
yer was just about as bad as another, 
and therefore just about as much 
suited for judicial service. With this 
assumption, the people insisted upon 
their right to pick judges . . . for 
fixed terms. 

“It is not ideal that a judge have 
to keep his eye on the next elec- 
tion and cultivate political popularity. 
Least of all is it ideal that he face the 
prospect that, when he is old and gray, 
no provision will be made for his ease 
and comfort in retirement. The 
judges produced by the elective sys- 
tem have not been nearly so bad, or 
often so doddering, as the situation we 
describe might indicate. Nevertheless, 
the situation exists, with all of its evil 
possibilities. 

“In most of the states, as a conse- 
quence of the Jacksonian revolt, 
judges are elected for fixed terms. 
The results have been far from uni- 
formly satisfactory. For several years 
the American Bar Association has 
been advocating an appointive judi- 
ciary in the states, subject to certain 
checks and restrictions. In Kentucky 
this would, of course, require exten- 
sive constitutional amendment. 

“It is certain, in any case, that for 
some time to come judges will con- 
tinue to be elected in Kentucky—and 
by laymen like ourselves, not always 
able to choose intelligently and con- 
fidently among candidates for the 


bench. Thus we hope the Louisville 
Bar Association will continue and re- 
inforce its function as counsel to the 
people in judicial elections.” 





NOTE: Although the Journal does 
not have a regular “Letters to the 
Editor” section, we are always vlad 
to publish matter submitted in this 
form which is of general interest to 
the membership. 

The Editor 

The Kentucky State Bar Journal 
Louisville, Kentucky 

Dear Sir: 

Now that the fight over the pro- 
posed Constitutional amendment is 
over, I should like to direct the at- 
tention of the members of our Bar to 
Article II of the by-laws of the Com- 
mittee of a Thousand. The substance 
of this article states one of the ob- 
jects of the Committee as being not 
only the preservation of the principles 
of the Constitution, but also the ad- 
vocacy of the adopting of those 
amendments which appear consistent 
with those principles and with an 
orderly amendment of the Constitu- 
tion. 

In line with this policy, the Com- 
mittee supported the salary amend- 
ment and the school amendment 
which were approved by the voters in 
1949. 

In order to continue this policy, and 
the Committee’s contribution to a 
soundly progressive amendment of 
our Constitution, the Committee will 
welcome the recommendations of 
those members of the Bar who wish 
to join us in this important undertak- 
ing. Letters directed to me at my 
residence, Route 2, Paris, will receive 
the careful consideration of the Com- 
mittee in its development of an or- 
derly amendment program. 

Sincerely yours, 
Casstus M. Cray 
Chairman, Committee of 1000 
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Report Of 
The Civil Code Committee 


By BEN B. FOWLER 
And GEORGE M. CATLETT 


The Civil Code Committee began 
its work in July of 1950. Its first task 
was to fix a program of work and to 
determine the basis and extent of its 
attempted revision of our Civil Code 
of Procedure. The Committee decided 
that initially it should be advised by 
the lawyers and judges of the state, 
and accordingly a personal letter was 
sent to the entire bench and bar of 
Kentucky soliciting their advice. 
Many of the suggestions received by 
the Committee contained detailed 
discussions of isolated procedural 
problems involving one or two code 
sections, and these suggestions have 
proven very helpful. The most sig- 
nificant response, however, was that 
a surprising proportion of the letters 
received recommended that the Com- 
mittee should attempt to follow, as 
closely as possible, the Federal Rules 
of Civil Procedure. This response 
indicated that a substantial portion 
of the interested lawyers and judges 
were willing to accept a system of 
procedure which represented the 
most advanced procedural thought, 
and a system which furnished a well 
considered position on substantially 
all of the procedural problems within 
the scope of the Committee’s work. 


The Committee then seriously un- 
dertook to study the possibilities 
involved in an undertaking to adopt, 
or substantially adopt, the Federal 
Rules for Kentucky. Its study re- 
vealed that Arizona, Colorado, and 
New Mexico had adopted the federal 
rules, substantially in toto, as early 
as 1940, 1941, me | 1942, respectively, 
and that New Jersey, Utah, and 
Delaware had followed suit, with 
Minnesota and Wyoming in the 
process. It learned that in twelve 
other states (Florida, Iowa, Maryland, 
Missouri, Texas, Pennsylvania, South 
Dakota, New York, Washington, 
California, Connecticut, North Da- 
kota) there had been either a sub- 
stantial acceptance of the federal 
rules or an adoption of a substantial 
portion of the rules. It appeared also 
that the groundwork for such a step 
had been laid in about five other 
states. In fact, every state in the 
Union had felt the influence of the 
federal rules—some only to the extent 
of an adoption of pre-trial procedure 
—except six, and in that number was 
Kentucky. The Committee was im- 
pressed with the extent, and apparent 
success, of the use of the federal 
rules in state courts, and was sur- 
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prised that a procedural tidal wave, 
which promises to exceed that pro- 
duced by the Field Code, was so 
quietly at work in America. 

The Committee, bolstered by these 
statistics and by a vote of confidence 
from the bar, began to consider some 
of the advantages of the adoption of 
the federal rules for Kentucky.  !t 
decided that, without reference to the 
actual merits of the case, it would be 
advantageous to the Kentucky lawyer 
to have a single set of rules for all 
courts, federal and state. 


Enabling Legislation for 
Court of Appeals Rules 

The Committee was aware that the 
Kentucky State Bar Association had 
in 1939 adopted a resolution to the 
effect that our Court of Appeals be 
empowered by an Act of the General 
Assembly to adopt rules for pleading, 
practice, and procedure. This reso- 
lution and the suggested enabling act 
are fully discussed in 27 Ky. L.J. 415. 
This previous action of the Bar Asso- 
ciation plus the obvious advantage of 
placing control over court procedure 
in the hands of the Court of Appeals 
acting by and with the advice of the 
bar prompted the Committee to de- 
cide that it would recommend this 
action to the legislature at its 1952 
session. Accordingly, the Committee's 
work is in the form of rules of court, 
and this work is intended to be the 
basis of the rules which the Court of 
Appeals would adopt under the pro- 
posed enabling act. The Committee 
also plans to introduce with the en- 
abling act an act repealing all code 
sections and statutes which cover the 
procedural field contained in the draft 
of the court rules. This repealing act 


would take effect as of the same date 
the court rules become effective. In 
this manner there would not be two 
inconsistent bodies of procedural Jaw 
on the books at the same time. The 
Committee has drafted a suggested 
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enabling act. This is the first drait 
and is published primarily as a be- 
ginning point for discussion. The 
Committee’s draft of the act reads as 
follows: 


“Section 1. The Court of Appeals, 
by rules promulgated from time to 
time, shall regulate pleading, prac- 
tice, procedure, and the forms thereo! 
in all civil proceedings in all courts ot 
the state, tor the purpose of simplity- 
ing the same and of promoting the 
speedy determination of litigation 
upon its merits. Such rules shall not 
abridge, enlarge, or modify the sub- 
stantive rights of any litigant. The 
Court of Appeals shall promulgate 
the initial rules pursuant to this act 
on January 1, 1953, and such rules 
shall become effective as of that date. 
The court shall print and distribute 
the rules, at least sixty days before 
the effective date, to all members of 
the State Bar of Kentucky and to all 
persons who apply therefor. 

“Sec. 2. Before the initial rules, 
amendments, or supplemental rules 
may be adopted under the provisions 
of this act the Court of Appeals shall 
distribute copies of the proposed rule 
or rules to the bench and bar of the 
state for their consideration and sug- 
gestions and give due consideration 
to such suggestions as they may sub- 
mit to the court. The Kentucky State 
Bar Association, the Judicial Confer- 
ence, or the Judicial Council may file 
with the court a petition specifying 
their suggestions concerning any ex- 
isting or proposed rule and request a 
hearing thereon. The court shall 
prescribe by order for the granting of 
such hearing within six months from 
the distribution of the proposed rule 
or rules. 

“Sec. 3. The Civil Code Commit- 
tee, created by Chapter 151, Acts of 
1950, shall continue as constituted 
until January 1, 1953. The Commit- 
tee shall perform such advisory cutie 
in connection with the promulgation 
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of the rules as may be directed by the 
Court of Appeals. 

“Sec. 4. No act repealing or modi- 
fying any section of the Civil Code of 
procedure or any statute shall be 
construed by implication to limit the 
right of the court to promulgate rules 
from time to time or to supersede, 
modify, or amend any rule so promul.- 
gated. 

“Sec. 5. The rules of the Court of 
\ppeals shall apply to criminal pro- 
cedure in all situations where any 
provision of the Civil Code, super- 
seded by the rules, has heretofore 
been made applicable to criminal 
procedure either by express reference 
or by interpretation. 

“Sec. 6. On January 1, 1953, all 
laws relating to pleading. practice, 
and procedure shall be effective as 
rules of court until modified or super- 
seded by subsequent court rule, and 
upon the adoption of any rule pur- 
suant to this act the rule shall take 
precedence over such laws.” 


The Committee’s tentative draft of 
the initial rules which would be avail 
able to the court to distribute to the 
bench and bar of Kentucky under 
section two of the act is based on the 
federal rules of procedure. There are 
many changes and many additions. 
but in the main the federal rules have 
been substantially followed. 


Major Features of 
Committee’s Tentative Draft 
The subject matter of the rules con- 
sidered to date may be classified as: 


1. Nature of the Civil Action. 
2. Service of Process. 

3. Pleadings and Motions. 

4. Parties. 

5. Depositions and Discovery. 
6. Trial. 

7. Judgment. 

8. Appeals. 


In the space allotted we will present 
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what we conceive to be the major 
recommendations based on the Com- 
mittee’s decisions to date. 


Nature of the Civil Action 


Although our code abolishes the 
procedural distinction between law 
and equity in most instances, there 
are still some important differences. 
The new rules completely abolish all 
procedural differences except the 
right to trial by jury in ordinary 
actions which is guaranteed by the 
Constitution. 


Service of Process and Papers 

The draft of this rule contains no 
change of a fundamental nature. 
Personal service follows the code 
practice rather than the federal prac- 
tice, hence, it must be accomplished 
by delivering or offering to deliver 
the summons to the party. However, 
the rule provides that a copy of the 
complaint must be served with the 
summons in all cases. 

Constructive service is not dealt 
with in the federal rules. We have 
included in our rule the suggested 
provisions for constructive service. 
Generally our system of warning 
order attorney has been retained 
with the requirement that the full last 
known address of the defendant, if 
known, be stated in the affidavit for 
warning order. The period within 
which a defendant constructively 
summoned may set aside a judgment 
as a matter of right has been reduced 
from five years to one year. 

The Committee has retained the 
method of personal service outside 
the state now provided in Civil Code 
Section 56, with provisions that such 
service shall be considered personal 
against persons domiciled in Ken- 
tucky. the purpose is to recommend 
modification of Civil Code Section 


419 so that personal judgment based 
on personal service may be taken 


against domiciled Kentuckians who 
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are temporarily out of the state. This 
recommendation is based on the fact 
that in recent years such a personal 
judgment has been clearly recognized 
by the Supreme Court of the United 
States as one entitled to full faith and 
credit, and the Committee feels that 
our procedural rules should not limit 
the natural jurisdiction of our courts 
over domiciled citizens of the state. 
Filing of papers 

The Committee is recommending a 
new system concerning what we now 
refer to as the “filing” of pleading and 
other papers. This recommendation 
is based entirely on federal rule 5. 
The heart of this system is the re- 
quirement that all orders, pleadings, 
notices, and papers concerning the 
action shall be served on all affected 
parties or if they are represented by 
an attorney such service shall be on 
the attorney. All requirements con- 
cerning time of pleading and the time 
for the presentation of defenses and 
motions relate to the service of the 
pleading or paper on the attorneys in 
the case. Filing in the clerk’s office 
is required, but there is no fixed rule 
as to the time of such filing. Service 
of papers may be personal or it may 
be accomplished ™ mail, and the 
paper is considered as served upon 
mailing. 

The theory of this rule is that the 
receipt of pleadings and papers by 
the attorneys should satisfy any. strict 
time requirement, since, in most in- 
stances, the attorney must act upon 
its receipt while the court has no 
interest in the recording until a hear- 
ing or trial is imminent. 

Thus, if a responsive pleading is 
due within twenty days, the attorney 
may mail the pleading to interested 
attorneys on the twentieth day and 
satisfy the time rule. Filing with the 
court or clerk can be accomplished 
without technical time requirements 
so long as it is done within a reason- 
able time after service. 


Computation of time 


The Committee has approved a 
comprehensive rule concerning the 
computation of time. The rule is 
based on federal rule 6 and is broad 
enough to cover any procedural situ- 
ation. Under that rule the court is 
empowered to enlarge any period of 
time fixed in the rules for the per- 
formance of any act. There must be 
specific exceptions to this power as 
there are some acts which should be 
done, in all events, within the pre- 
scribed period. These exceptions 
concern the period of time allowed 
for the various motions after trial and 
judgment and the time for taking an 
appeal. 


Expiration of term of court 


The Committee has also approved 
a portion of federal rule 6 which will 
be of primary importance in courts 
upt of continuous session. The rule 
states as follows: 


“The period of time provided for 
the doing of any act or the taking of 
any proceeding is not affected or 
limited by the continued existence or 
expiration of a term of court. The 
continued existence or expiration of a 
term of court in no way affects the 
power of a court to do any act or take 
any proceeding in any civil action, 
which has been pending before it.” 


This abolishes the principle that a 
court loses control of its judgments at 
the expiration of the term at which 
they were rendered. Also, it makes 
possible the continuation of practice 
out of term without our present strict 
rule of notice. The rules fix a definite 
period for the making of motions such 
as those for new trial and for judg- 
ment notwithstanding the verdict. and 
the court does not have discretion to 
enlarge such periods for any reason. 
Thus, judgments will become fin«l at 
the expiration of a fixed period of 
time. The requirement that all pleac- 
ings, motions, and orders be served 
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on opposing attorneys, and the fixing 
of definite time limits for all steps in 
a proceeding protect against the pos- 
sibility of proceedings out of term 
without notice. 


Pleadings and Motions 


The Committee is in agreement 
with the basic theories behind federal 
rules 7 through 16 which deal with 
pleadings and motions. 

At common law the stated aim of 
pleadings was to finally present to the 
court a word picture of the contro- 
versy boiled down to real issues by 
successive pleadings and _ response. 
Our code represents a break with this 
view by limiting pleadings to petition, 
answer, and reply. The federal rules 
represent the logical extension of the 
revolt against common law pleading 
made by the state codes. 


Complaint and answer » 


Under rule 7, as approved by the 
Committee, the only general plead- 
ings authorized are the complaint 
and answer, if the answer contains a 
counterclaim a reply is required, 
however, the court may order a reply 
in any case. Demurrers are abolished 
as pleadings, but in their stead a mo- 
tion is authorized. All motions, ex- 
cept those made at trial, must be 
written and served on the opposing 
party. 

The proposed rules make no 
fundamental change in the content of 
pleadings, although they do adopt a 
new terminology. Our code requires 
that a petition “state facts which con- 
stitute a cause of action,” the corre- 
sponding requirement of the pro- 
posed rule is that the pleading contain 
“a short and plain statement of the 
claim showing that the pleader is en- 
titled to relief.” In one sense the pres- 
ent and the proposed requirement are 
identical, since a stated claim which 
gives rise to legal or equitable relief is 
the essence of what we term a “cause 


of action.” The real difference is one 
of emphasis, which is characterized in 
the proposed rule by the absence of 
the word “facts” and the positive re- 
quirement that the statement be 
“short and plain.” In any event one 
thing is clear, what is considered 
good pleading at present will be 
considered good pleading under the 
proposed rule. The extent of the 
change is best explained by concrete 
illustrations and the federal rules il- 
lustrate the requirement by including 
officially adopted forms of allegations. 
The Committee plans to include sim- 
ilar official forms in the draft of their 
proposed rules. 


Inconsistent pleas 


Our code prohibits inconsistent 
statements in a pleading. The harsh 
results of this rule have been lessened 
by a liberal interpretation of incon- 
sistency. A distinction is drawn be- 
tween legal inconsistency and factual 
inconsistency. Thus, in a suit on a 
note a denial of execution is not in- 
consistent with a plea of no consider- 
ation or with a plea of payment, while 
a denial of delivery is inconsistent 
with a counterclaim based on, late 
delivery. There being no _ logical 
difference between these situations, 
such distinctions serve to deter rather 
than aid in the proper presentation of 
cases on the merits. 


Our code allows alternative state- 
ments of claims or defenses, if such 
statements are coupled with an alle- 
gation that one of the alternatives is 
true. Our court has held that if 
alternative statements are made the 
entire pleading is insufficient unless 
each of the alternative statements 
constitutes a cause of action. 


These rules on consistency and 
alternative pleas force a choice be- 
tween possible factual situations and 
legal theories at the pleading stage. 
In many instances the pleader cannot 
know the ultimate facts or the ulti- 
mate legal theory of his claim or de- 
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tense and the choice is made at his 


peril. There are many Kentucky 
cases which illustrate that the true 
issues in a controversy have been 


foreclosed by an unfortunate election 
of remedies or facts. Rules of plead- 
ing which force such elections pre- 
sume that ultimate conclusions can 
be predicted in advance, and all at- 
torneys know that this is a false 
assumption. 

The proposed rules abolish any 
restriction on inconsistent pleas and 
allow alternative pleading. The rules 
specifically state that “when two or 
more statements are made in the 
alternative and one of them if made 
independently would be sufficient, 
the pleading is not made insufficient 
by the insufficiency of one or more 
of the alternative statements.” These 
liberal rules are supported by a rule 
requiring an attorney’s signature to 
all pleadings and making that signa- 
ture a certificate that there is good 
ground to support the allegations. 
Pre-trial conference can also be used 
to eliminate false issues and thus 
relieve against any possible ill effects 
of the free use of inconsistent and 
alternative claims and defenses. 
Capacity of parties 

The Committee has approved a 
rule whereby it is not necessary to 
aver the capacity of a party to sue or 
be sued nor is it required to allege in 
detail the performance of any condi- 
tion precedent, a general averment of 
performance being sufficient. The 
opposing party may place these mat- 
ters in issue only by the use of a 
specific and detailed denial. The rule 
is purely one of pleading and is not 
intended to make any change in the 
burden of proof. 


Verification of pleadings 


The Committee is recommending 
the abolition of the general require- 
ment concerning verification of plead- 
Under a proposed rule, based 
11, 


ings. 


on federal rule verification of 
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pleadings would no longer be nec 
sary. Pleadings must be signed by at 
least one attorney of record, if a party 
is represented, and this signature con- 
stitutes the attorney's certificate that 
he has read the pleading and to the 
best of his knowledge, information. 
and belief there is. good ground to 
support it. In some instances, such 
as a request for warning order or for 
a temporary restraining order, verifi- 
cation or supporting affidavit is of 
real importance and these require- 
ments are retained in the rules gov- 
crning those proceedings. 


Defenses and objections 


If any one federal rule concerning 
pleadings and motions could be 
singled out as the most important the 
choice would probably be rule 12. 
This rule governs the time and man- 
ner of presenting defenses and ob- 
jections. It corresponds roughly ‘o 
our present provisions concerning 
time of pleading, and the provisions 
governing special and general demur- 
rer. The Committee is recommend- 
ing the adoption of the main features 
of federal rule 12 in preference to 
our present system. 

This rule fixes a definite time with- 
in which all pleadings and motions 
must be served. The word served 
must be emphasized because these 
time requirements relate exclusively 
to the serving of pleadings on the 
opposing attorney rather than to the 
filing with the clerk or court. An 
answer must be served within twenty 
days after service of summons. If the 
answer contains a counterclaim, ce 
nominated as such, a reply must be 
served within twenty days after serv- 
ice of the answer. If a reply is 
ordered by the court it must be 
served within twenty days after the 
service of the order. The rule allows 
a motion prior to the service of a 
responsive pleading, and if such a 
motion is served the period of time is 
altered by requiring the responsive 
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pleading to be served ten days after 
notice that the court has either denied 
or postponed the motion. A motion 
for a more definite statement is 
authorized, and the more definite 
statement must be served within ten 
days after an order requiring it, the 
responsive pleading thereto is due ten 
days after the service of the more 
definite statement. 

One advantage of this rule is that 
no reference is made to a particular 
day of term or to any intervening rule 
day, thus time of pleading is made 
uniform. Another advantage is that 
the rule governs the time element 
through the entire pleading stage. At 
present, the court must fix the time 
for succeeding pleadings in the order 
ruling on a demurrer or motion. 


Demurrers and motions 

The elimination of the demurrer as 
a pleading is purely a change in form. 
For all practical purposes, the de- 
fenses now raised by special or gen- 
eral demurrer may be raised by 
motion prior to the filing of a re- 
sponsive pleading. These defenses 
are enumerated in the rule and are 
as follows: 


(1) Lack of jurisdiction over the 
subject matter. 

(2) Lack of jurisdiction over the 
person. 

(3) Improper venue. 

(4) Insufficiency of process. 

(5) Insufficiency of service of pro- 
cess. 

(6) Failure to state a claim upon 
which relief can be granted. 

(7) Failure to join an indispensable 
party. 


A motion based on the defense 
numbered six questions the legal 
sufficiency of a claim for relief in the 
same manner that a general demurrer 
attacks the legal basis of a cause ol 
action under present practice. The 





KENTUCKY STATE BAR JOURNAL 29 


other enumerated defenses may all be 
asserted by special demurrer or by 2 
special plea under present practice. 
All or some of the seven enumer- 
ated defenses may be joined in one 
motion, or if no motion is made, all 
may be asserted in the responsive 
pleading. The joining of these de 
fenses does not constitute a waiver 
because of the joinder. Thus the rule 
that a general appearance operates as 
a waiver of venue and personal juris- 
diction is abolished, and the entry of 
a special appearance is no longer 
necessary to preserve these defenses. 
An important innovation which 
would result from an adoption of this 
rule is that the motion presenting the 
cnumerated defenses may be sup- 
ported by matter outside the plead- 
ings. The so-called “speaking mo- 
tion” may in many instances prevent 
further pleading and useless trials. 
When a motion is made asserting the 
equivalent of our general demurrer it 
is discretionary with the court to al- 
low the presentation of matters out- 
side the pleadings. If such matters 
are allowed then the proceeding be- 
comes one for summary judgment 
and the opposing party is given an 
opportunity to present any outside 
matter in defense of his pleading. 
Probably one of the most important 
effects of Rule 12 is that it prevents a 
party from presenting successive de- 
fenses. With certain exceptions, the 
seven enumerated defenses must be 
included in the motion made prior to 
the serving of a responsive pleading 
or the defense is waived. If no mo- 
tion is made prior to the responsive 
pleading then all these defenses not 
asserted in the pleading are waived. 
The exceptions are that jurisdiction 
over the subject matter is never 
waived, and the defense of failure to 
state a claim or defense or failure to 
join an indispensable party may be 
made prior to trial by a motion fo: 
judgment on the pleadings or they 
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may be made at the trial on the 
merits. 


The entire rule has the advantage 
of allowing a full opportunity to 
present any defense which can be 
asserted under our code practice, and 
at the same time it eliminates their 
possible dilatory effect by fixing a 
definite time for all proceedings in 
the pleading stage and by forcing the 
simultaneous presentation of the prin- 
cipal preliminary defenses. 
Counterclaims and cross-claims 

Rule 13 deals with counterclaim 
and cross-claim. The proposed rule 
makes compulsory the assertion of 
any claim which, at the time of 
serving a pleading, the pleader has 
against an opposing party, if the 
claim arises out of the transaction or 
occurence that is the subject matter 
of the opposing party’s claim. The 
rule also permits a totally unrelated 
claim against an opposing party to be 
asserted by counterclaim. 

Under our practice all counter- 
claims are permissive and no claim 
which is foreign to the original cause 
of action may be set up as a counter- 
claim. Our rule that all counter- 
claims are permissive has caused 
some difficulty in the application of 
the principle of res judicata. If the 
same facts which give rise to a coun- 
terclaim would also provide a defense 
to the opposing party’s claim then an 
adjudication of the opposing claim 
will bar suit on the counterclaim. 
This chance forces a careful practi- 
tioner to assert anv possible counter- 
claim in a doubtful case. Our present 
rule also allows the concurrent 
maintenance of separate suits based 
on the same accident or occurrence, 
and if venue requirements allow, 
they may be vending in different 
courts where there is no possibility 
of consolidation for trial. 

The proposed compulsory counter 
claim rule makes certain that all 
claims between parties which arise 





out of the same transaction or occur- 
rence will be concluded in one ac- 
tion. The penalty for omission being 
the fact that the claim will be forever 
barred. 


The proposed compulsory counter- 


claim rule is consistent with sub- 
sequent rules allowing unlimited 
joinder of claims and allowing a 


liberal joinder of parties. It allows a 
party who has been forced into liti- 
gation to settle all his differences 
with the opposing party in one suit. 
Our code does not permit such free- 
dom, presumably because of possible 
trial complications. The theory of the 
proposed rule is that the problem of 
unrelated claims is not a_ pleading 
problem, but a trial problem. Under 
our proposed rules the court is given 
discretion to order separate trials of 
claims when the separation will be 
“in furtherance of convenience or to 
avoid prejudice.” 

The Committee has approved the 
federal rule on cross-claim against a 
co-party. The right to cross-claim 
corresponds to our present right of 
cross-petition, except that the right to 
cross-claim is much broader. Our 
code limits cross-petition to those 
claims which “affect” or are “affected 
by” the original cause of action. The 
narrow concept suggested by making 
the test the particular “cause of ac- 
tion” asserted by the plaintiff practi- 
cally limits the right to cross-petition 
to cases where the defendant might 
have been an original, necessary, or 
proper party. The proposed rule 
allows a cross-claim against a co- 
party on any claim which arose out 
of the transaction or occurrence that 
is the subject matter of either the 
original claim or a_ counterclaim 
therein. Thus any claim which origi- 
nated in the facts surrounding the 
plaintiffs claim may be litigated be- 
tween co-parties. Frequently claims 
of this sort may be economically 
tried together without prejudice to 
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any party. In any event, the real 
problem is the trial problem and the 
court is empowered to allow separate 
trials “in furtherance of convenience 
or to avoid prejudice.” 
Third party practice 

The Committee has approved the 
provisions of Federal a 14 which 
deals with third party practice. The 
procedural right granted by this rule 
is a new concept and its basis is 
foreign to present practice. The rule 
allows a defendant, with leave of 
court, to become a plaintiff against a 
new party on the ground that the 
party “is or may be liable to him for 
all or part of the plaintiffs claim 
against him.” When allowed, the de- 
fendant is designated a third party 
plaintiff and the new party is desig- 
nated a third party defendant in con- 
nection with that particular claim. 
This right is designed to allow a 
defendant the opportunity of settling 
his claim for indemnity, or contribu- 
tion against third parties as a part of 
the same suit wherein his liability is 
tested. It will be particularly useful 
in cases where a claim has been 
asserted against a defendant whose 
liability is secondary. In such in- 
stances two or more suits are almost 
a certainty under present practice, 
and the rule will reduce materially 
the volume of litigation. A more 
important consideration is that it 
affords litigants the opportunity to 
participate in litigation that is vitally 
important to their ultimate liability. 
For example, under our practice if 
tort feasors are joined as defendants 
there can be no issue between them. 
Actually each tort feasor is. vitally 
affected by the result of the litigation 
as to the other, yet he has no right to 
object to or appeal from rulings which 
may become res judicata concerning 
his right to contribution. 

Under the proposed rule once a 
third party is brought into the suit he 
has a right to present any defense 





which the third party plaintiff has 
against the plaintiff. The plaintiff and 
the third party defendant may assert 
against each other any claim which 
arose out of the same transaction or 
occurrence that is the subject matter 
of the original claim. These rights 
are permissive and not compulsory, 
but they at least make it possible to 
settle all controversies arising out of 
the same transaction or occurrence in 
one suit. 


Amended pleadings 


The Committee has approved fed- 
eral rule 15 dealing with amended 
pleadings. Under the federal rule the 
original right to amend pleadings and 
the right to make pleadings conform 
to a variance in the proof does not 
differ radically from the similar prac- 
tice under the code. The proposed 
rule emphasizes the principle that if 
issues are actually tried by the ex- 
press or implied consent of the parties 
then they are placed in issue even 
though an amendment is not made. 
This becomes important on appeal, 
and is a matter which is in consider- 
able doubt under our present prac- 
tice. Our court, in many cases, 
reaches the same result by holding 
that a particular variance between 
pleading and proof is not material. 


Pre-trial procedure 


The most familiar innovation 
brought about by the federal rules is 
pre-trial procedure. The wide use of 
this procedure, both in federal courts 
and in the many state courts where it 
has been adopted, has created an 
almost unanimous agreement in its 
favor. 

The Committee has approved pre- 
trial procedure in the form set out in 
federal rule 16. Under that rule the 
calling of a pre-trial conference is 
discretionary with the court. The 
matters that the court is authorized 
to consider are: 


(1) The simplification of the issues; 














(2) The necessity or desirability of 
amendments to the pleadings; 

(3) The possibility of obtaining ad- 
missions of fact and of documents 
which will avoid unnecessary proof; 


(4) The limitation of the number of 
expert witnesses; 

(5) The advisability of a prelimi- 
nary reference of issues to a commis- 
sioner; 

(6) Such other matters as may aid 
in the disposition of the action. 


At the conclusion of a conference 
the court must make an order setting 
forth the results of the conference 
and that order controls the subse- 
quent course of the action, with the 
proviso that the court may modify 
the order at the trial to prevent 
“manifest injustice.” 

The principle of pre-trial is also 
important in that its corrective force 
makes possible the liberality allowed 
in pleading and in joinder of parties 
and claims. To eliminate pre-trial 
would jeopardize the new concept of 
pleading established by the preceding 
rules, and in turn the elimination of 
prior rules would make pre-trial of 
less importance, because the pleader 
would still be restricted in the scope 
of issues by rules which were de- 
signed to settle trial problems at the 
pleading stage. If a severance of 
issues for separate trial is necessary 
to avoid delay, inconvenience or 
prejudice, the court can do so in the 
light of the real issues developed by 
pre-trial conference. 


Parties 


The requirement that actions must 
be prosecuted in the name of the real 
party in interest is the same under 
both the federal rules and the Civil 
Code. However, the Committee is 
recommending the retention of the 
exceptions concerning actions by 
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fiduciaries enumerated in Civil Code 
Section 21. The present code pro- 
visions concerning actions by or 
against persons under a disability ave 
retained in substantially their present 
form, except that the procedural dis- 
ability of infancy has been removed 
from the infant husband. 


Joinder 

The rule on necessary joinder of 
parties has not been substantially 
changed, however, the form of fed- 
eral rule 19 has been followed. It 
requires the joinder of parties who 
are united in interest, but allows the 
court to proceed when necessary 
parties are beyond the court's juris- 
diction unless the party is indispens- 
able. A judgment rendered in such a 
proceeding must be without prejudice 
to absent parties. This rule has the 
same effect as Civil Code 28, but the 
proposition is much better stated, and 
the Committee believes that its adop- 
tion would clarify our rule dealing 
with necessary joinder. 

Permissive joinder is covered by 
federal rule 20, and is much broader 
than our corresponding code provi- 
sion. Civil Code Section 22 limits 
joinder to parties having an interest 
in the subject of the action and in 
obtaining the relief demanded. Un- 
der the proposed rule joinder is possi- 
ble if the rights asserted arose out of 
the same transaction, occurrence or 
series of transactions or occurrences 
and if there is any question of law or 
fact common to all parties. There is 
no requirement that the joining par- 
ties have rights which give rise to 
common relief. This rule is based on 
the same theory as the rules permit- 
ting unlimited joinder of claims and 
counterclaims, to the effect that it 
should be possible to join all parties 
and all claims arising out of a com- 
mon transaction or occurrence, the 
right to separate trials being sufficicut 
protection against the possible prej:i- 














ly 


d- 


ig 











dice, delay or expense which might 
result from such joinder. Under our 
present system we treat joinder as a 
pleading problem and thereby force 
the filing of separate suits which are 
often consolidated for trial. This 
consolidation is impossible where the 
separate suits are not brought in the 
same court. The Committee has ap- 
proved federal rule 18 which is based 
on the same theory. That rule allows 
unlimited joinder of claims, in con- 
trast to Civil Code Section 83 which 
allows joinder of causes of action only 
where they arise out of the same type 
of transaction or occurrence. 


Depositions and Discovery 


lhe Committee is recommending 
the general adoption of federal rules 
26 through 37. These rules prescribe 
the procedure regarding depositions 
and discovery, and form an integral 
part of the federal procedural system. 
The initial rule, rule 26, _ provides 
essentially for depositions pending 
action which are limited in the scope 
of their inquiry by the bounds of 
relevancy and privilege. It is not 
ground for objection that the testi- 
mony will be inadmissible at trial if 
the testimony sought appears reason- 
ably calculated to lead to the discov- 
ery of admissible evidence. These 
depositions may be used for the 
purpose of discovery, or later intro- 
duced at trial as evidence to the 
extent of their admissibility, or both. 
Thus, a dual purpose of discovery and 
production of evidence is served by 
one mechanical process. Objection to 
the use of a deposition as evidence is 
made at the time of its introduction 
at trial. When a civil action is com- 
menced, the defendant may begin 
taking depositions immediately, but 
the plaintiff must wait twenty days, 
unless leave of court be granted him 
to begin earlier. This arrangement 
allows the defendant sufficient time 
to engage counsel and take deposi- 
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tions of his own to enable him to 
frame an answer. 


Discovery 


Since a deponent may be examined 
regarding any matter not privileged, 
which is relevant to the nas mat- 
ter in the action, and cannot object 
it the desired testimony appears 
reasonably calculated to lead to the 
discovery of admissible evidence, in- 
quiry is focused into the question of 
what constitutes relevancy and priv- 
ilege. Relevancy is dependent upon 
the given case, but privilege presents 
a more serious general problem. It 
has been met by case law in the 
federal courts and by amendment in 
those states such as New Jersey and 
Utah which have followed the federal 
rules. The Committee felt that some 
limit should be made in this regard, 
and consequently it incornorated the 
following amendment into the appro- 
priate rule: 


“The Court shall not order the 
production or an inspection of an: 
writing obtained or prepared by the 
adverse party, his attorney, surety, 
indemnitor, or agent in anticipation 
of litigation or in preparation for trial 
unless satisfied that denial of produc- 
tion or inspection will unfairly preju- 
dice the party seeking the production 
or inspection in preparing his claim 
or defense or will cause him undue 
hardships or injustice. The court 
shall not order the production or 
inspection of any part of the writing 
that reflects an attorney's mental 
impressions, conclusions, opinions, or 
legal theories, or the conclusions of 


an expert.” 


Rule 27 provides for the perpetu- 
ation of evidence in anticipation of 
litigation and pending appeal. Our 
present code and statutory provisions 
allow a very similar proceeding for 
the perpetuation of evidence in anti- 
cipation of litigation, but no means 
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is provided for its perpetuation by 
deposition pending appeal. 


Oral examination 


Proposed Rule 30 outlines the pro- 
cedure for taking depositions upon 
oral examination and governs the 
type of examination. Notice require. 
ments are outlined, and provision is 
made for an application, by motion, 
by the person to be examined for 
protective orders pending the depo- 
sition. Such protective orders may 
require the depositions to be taken 
on written interrogatories or may 
limit the scope of their inquiry. Pro- 
vision is made allowing a motion to 
terminate or limit the examination to 
be made during the taking of a depo- 
sition, and suspension may be had for 
the time necessary to make the mo- 
tion. This provision allows a party 
the time and right to protect himself 
throughout the taking of depositions, 
without regard for the purposes for 
which they are being taken. 

Written interrogatories 

The depositions of witnesses upon 
written interrogatories may be taken 
pursuant to proposed Rule 31. The 
interrogatories are served upon all 
parties, with notice, and time limits 
are provided for the submission of 
cross, redirect, and recross interroga- 
tories. Necessary protective orders 
may be secured in the same manner 
as in the case when the deposition is 
taken upon oral examination. 


Errors and irregularities 

Rule 32 deals with the effect of 
errors and irregularities in deposi- 
tions. Generally, errors as to notice, 
the qualification of officers, the mode 
of taking a deposition, and its com- 
pletion and return are waived unless 
a forthwith objection is made. Objec- 
tion to the competency of a witness 
or to the competency or relevancy of 
testimony are not waived by failure 
to make them before or during the 


taking of the deposition, unless the 
ground of objection is one which 
might have been obviated or removed 
if presented at that time. 


Interrogatories procedure 


Rule 33 allows interrogatories to be 
served upon an adverse party which 
must be answered separately and 
fully in writing under oath and signed 
by the person answering. They may 
be served after commencement of the 
action without leave of court, except 
that a plaintiff must obtain leave if he 
desires to serve within ten days after 
such commencement. Answers are 
due within fifteen days unless an ex- 
tension of time is obtained. A party 
may make written objection within 
ten days after the service of inter- 
rogatories upon him. Answer of the 
specific interrogatories to which an 
objection is directed is deferred until 
the objection is determined. The pro- 
cedure provided by this rule may be 
used in lieu of the taking of deposi- 
tions upon written interrogatories 
under Rule 26, ‘but the use of deposi- 
tions under Rule 26 and _ interroga- 
tories under Rule 33 are cumulative 
and not exclusive. There is no limit 
to the number of interrogatories « 
party may serve. The scope of dis- 
closure extends to the limits of Rule 
26, and the same prohibitions in re- 
gard to privilege applicable to that 
rule are also applicable to Rule 33. 
The consequences of a refusal or 
failure to serve answers is covered by 


Rule 37. 
Admissions of fact, etc. 


Rule 36 prescribes a procedure for 
obtaining the admission of facts and 
of the genuineness of documents. 
After the commencement of an action, 
a party may serve upon any ‘ ther 
party a written request for the admis 
sion of relevant documents, described 
in the request, or for the admission of 
any relevant matters of fact. A plain- 
tiff must obtain leave of court if he 
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serves such a request within ten days 
after the action commences. The 
matters in regard to which admission 
is requested are deemed admitted if 
not denied within a specified period 
of time which may be enlarged. A 
denial must consist of a sworn state- 
ment specifically denying the matters 
or stating reasons why a denial or 
admission cannot be made. Written 
objections on such grounds as priv- 
ilege or irrelevancy may be made. 
Any admission made is for the pur- 
pose of the pending action only, and 
mav not be used against the admitt- 
ing party in any other proceeding. 

Rule 37 details in specific relation 
to its foregoing rules, the conse- 
quences of a refusal to make discov- 
ery pursuant to them. Little would 
be gained in setting forth the pro- 
visions of Rule 37 with particularity, 
but the consequences that may be 
imposed range from the imposition of 
certain costs to the entry of a default 
judgment. They are sufficiently severe 
in each instance to either assure com- 
pliance or enable the adverse party 
to attain the end for which he seeks 
compliance. 

The fundamental difference _ be- 
tween the proposed rules on deposi- 
tions and discovery, and the system 
presently embodied in the code is 
that the new rules combine a true 
discovery and a production of evi- 
dence procedure, while the present 
system is designed primarily for the 
production of evidence. The grow- 
ing tendency of the bar to use the 
medium of depositions as if on cross- 
examination as a means of obtaining 
discovery has impressed the Commit- 
tee with the apparent need for a true 
method of discovery. These rules 
which have been proposed give that 
means, and when considered with 
loregoing rules, especially those on 
pleadings and the pre-trial confer- 
ence, their necessity and desirability 
become more apparent, and the force 


of any radical first impression is 
greatly mitigated. 


Trials 


The rules on trial are generally 
patterned on federal rules 38 through 
53. 

Jury trial 

The right to trial by jury as guar- 
anteed by the Constitution is pre- 
served, but a demand for jury trial 
must be served in writing within ten 
days after the last pleading, or the 
right to a jury trial is waived. The 
rule is tempered by allowing the 
court to grant a jury trial, upon 
motion, even though there has been 
a waiver. 

The rule has the advantage of fix- 
ing a definite time for determining 
whether a trial is to be by jury or by 
the court. It also limits the necessity 
of the difficult determination of which 
issues are trialable by jury as a mat- 
ter of right, involving an _ historical 
analysis of chancery jurisdiction, to 
those cases where there has been a 
specific demand for a jury trial. Un- 
der present practice this determina- 
tion must be made whenever there is 
an attempted transfer involving the 
equity docket and the ordinary 
docket or where there is a motion for 
an issue out of chancery. 


Voluntary dismissal 


The proposed rule fixes a sensible 
limitation on the right to a voluntary 
dismissal. Under the code a party is 
allowed to dismiss his action, without 
prejudice, at any time prior to final 
submission to the jury or to the 
court, and there is no limit on the 
number of such voluntary dismissals. 
The proposed rule will limit such 
right to the period prior to the service 
of the adverse pleading, and will onl) 
allow one dismissal as a matter of 
right. All other dismissals, without 
prejudice, must be with leave of 
court. 
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Consolidation 

The court's right to consolidate ac- 
tions for trial is defined by a rule 
which makes clear that there may be 
a consolidation of partial issues in 
several pending actions if there is a 
common question of law or fact in- 
volved. The court is also given the 
authority to order separate trials of 
— in furtherance of convenience 

r to avoid prejudice. This right is 
eanedeees in view of the liberal rules 
on joinder of claims and parties and 
in view of the expanded right of 
counterclaim, cross-claim, and_ third 
party claims. 
Order of proceedings 

The provisions governing order of 
proceedings at trial and the introduc- 
tion of evidence have been placed in 
one rule. The changes in present 
practice are minor but they will serve 
to clarify some of our present trial 
practice. The right to examine an 
adverse party, now covered in sec- 
tion 606(8) of the code, is specifically 
extended to an officer, director, or 
managing agent of a corporate party 
and to an administrative officer of the 
state and its agencies or any of its 
political subdivisions. The right to 
provide a record of excluded evi- 
dence by avowals ‘s specified and the 
procedure fully outlined. 
Subpoenas 

The proposed rule governing sub- 
poena allows subpoena duces tecum 
without an application to the court, 
as presently provided. The party or 
witness served with such a subpoena 
may have unreasonable and oppres- 
sive subpoenas quashed or the court 
may condition such subpoenas to pro- 
tect against unreasonable costs in 
producing the required documents. 
A witness may be subpoened and 
compelled to attend a trial or hearing 
if he resides within 50 miles of the 
place of trial, but a witness may not 
be compelled to attend for deposi- 
tions outside the county where he 
resides, is employed, or transacts his 








business in person. Section 556 of 
the code, allowing an order of person- 
al attendance for any witness where 
his presence at the trial is deemed 
necessary by the court, has been 
retained. 
Exceptions 

The Committee is recommending 
the abolition of the requirement for 
taking formal exceptions to rulings of 
the court. In order to satisfy the pro- 
posed rule a party must make known 
to the court the action whicli he 
desires it to take or his objection to 
the action of the court and “his 
grounds therefor.” 
Verdicts 

The proposed rules give the court 
discretion to require a special verdict 
in lieu of general verdict, or to attach 
interrogatories to the general verdict. 
The special verdict is a method by 
which the factual issues are sub- 
mitted to the jury in the form of 
questions, and the answers to the 
questions are the basis of the verdict 
and judgment which is directed by 
the court. This type verdict was 
authorized by the original Kentucky 
Civil Code, but an 1885 amendment 
abolished this method. The principal 
difficulty with the special verdict, as 
previously authorized, was that the 
failure to submit all issues would 
make the trial a nullity. The pro- 
posed rule authorizes the court to 
make a finding regarding any omitted 
issue. The attachment of interroga- 
tories to a general verdict provides 4 
check on illogical and unreasonable 
verdicts, this method should prove 
useful in more types of cases than 
the special verdict. 
Directed verdicts 

Under present practice an error 0! 
the trial court in overruling a motion 
for a directed verdict can only be 
corrected by a new trial granted b 


the trial court or the court of appeals. 
Many states have allowed the trial 
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court or the appellate court to correct 
such an erroneous ruling by sustain- 
ing the motion after the verdict is 
rendered. The federal rules contain 
such a provision, which is patterned 
after the various state rules, and the 
Committee is recommending the 
adoption of this rule. This motion 
must be made within ten days after 
the verdict. If the trial court finds 
that it should have sustained the 
prior motion for a directed verdict it 
may do so in ruling on this motion. 
If the trial court overrules the motion 
for judgment the appellate court, 
upon reversal, may order that the 
verdict be directed. This right will 
save the expense of a new trial where 
the court rules that the evidence pre- 
sented will not authorize a verdict as 
a matter of law. 


Instructions 


The Committee does not favor the 
federal method of instructing juries. 
Federal judges have long exercised 
the common law perogative of com- 
menting on the evidence and making 
broad verbal explanation of instruc- 
tions. Federal rule 51 implements 
this method by providing that the 
court instruct the jury after the argu- 
ments of counsel. The Committee is 
recommending that our present re- 
quirement of written instructions be 
retained and that the court be re- 
quired to instruct the jury prior to 
argument. The only portion of the 
federal rule on instructions adopted 
by the Committee is the requirement 
that a party must state distinctly his 
objections concerning the instructions 
and state the grounds of his objection 
in order to assign as error the giving 
or failure to give an instruction. How- 
ever, due to an overwhelming expres- 
sion of the bar in opposition to the re- 
quirement of stating specific grounds, 
the Committee has added a proviso 
to this rule and to the rule requiring 
the specific statement of grounds for 
all objections. Both rules carry the 
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statement that, “an erroneous or de- 
fective statement of grounds shall not 
waive an objection if there is valid 
grounds therefor.” 


Trial by the court 

The rule governing actions tried by 
the court, without a jury, requires the 
court to make specific findings of fact 
and state its conclusions of law sep- 
arately. This rule applies where the 
court has granted or refused an inter- 
locutory injunction or where the court 
has granted a motion to dismiss at 
the close of the plaintiff's evidence 
in a court trial. The rule makes such 
findings automatic, where our code 
requires such findings only upon 
motion. Review of court actions ma; 
be had without any technical neces- 
sity of exceptions or motion for new 
trial. On review of a court action the 
appellate court shall not set aside 
findings of fact “unless clearly erron- 
eous, and due regard shall be given 
to the opportunity of the trial court 
to judge the credibility of witnesses.” 
This constitutes a departure from our 
present system, in that the same test 
is applied by the appellate court to a 
review of all court actions, both 
equitable and ordinary. The _ test 
adopted is the present rule on the 
review of equity cases, and the fiction 
that a court is acting as a properly 
instructed jury when it tries an ordi- 
nary action is abolished. This rule 
makes complete one of the key ideas 
in the proposed rules, that all pro- 
cedural distinctions between law and 
equity are abolished, and the only 
classification remaining is the neces- 
sary distinction between court actions 
and jury actions. Thus from the pro- 
cedural standpoint the historical divi- 
sion of law and_ equity becomes 
important only where there has been 
a demand for a jury trial and the 
court must decide if such an issue 
was trialable by jury according to the 
“ancient mode of trial,” as guaranteed 
by the Constitution. 
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Judgment 


The rules under the judgment clas- 
sification include general provisions, 
motion for new trial, relief from 
judgment, and provision for a new 
procedure called summary judgment. 

The general provisions are essen- 
tially the same as present judgment 
requirements. The latitude allowed 
by pleading and joinder rules necessi- 
tated a rule allowing separate trials 
of properly joined claims; where 
separate trials are had there is a 
problem concerning the entry of 
separate judgments. Logically, claims 
that are properly joined constitute 
one action and no judgment should 
be entered on a part of an action 
leaving another part undecided. How- 
ever, since unrelated claims may be 
joined and since in many cases of 
third party claims and cross-claims 
the plaintiff is not affected in any way 
by their disposition, the delay in 
holding one decided claim for judg- 
ment in all claims would work an 
undue hardship. To alleviate this 
possible hardship the proposed rules 
authorize the court to direct entry of 
final judgment on one or more but 
less than all claims, upon a determi- 
nation that there is no just reason for 
delay. 

The proposed rules provide that 
every judgment shall grant the relief 
to which the party is entitled even in 
the absence of a demand for such 
relief in his pleadings. This does not 
change the principle of our present 
practice except that the magic words 
“and for all other relief to which he 
may appear entitled,” would no long- 
er be necessary in the prayer. This 
right does not apply to default judg- 
ments which is likewise true under 
the code. The code, however, limits 
a party to the specific relief de- 
manded where “no defense” is made, 
and this provision has been construed 
to mean that demurrers are not de- 
fenses and, consequently, unless an 
answer is filed a party taking judg- 





ment cannot receive relief unless it is 
specifically demanded. The proposed 
rule allows full relief in all cases 
except where there has been no 
appearance by the adverse party 


Default judgment 


The abolition of the significance of 
terms of court in relation to time of 
pleading necessitates a different rule 
for the taking of default judgments. 
When the time specified for the 
service of a pleading has expired 
without service, the party is in de- 
fault. In cases where the adverse 
party has failed to appear in the 
action a default judgment can be 
obtained by an application to the 
court without notice to the adverse 
party. If the party has appeared, the 
judgment may be taken on three 
days’ notice. In cases where proof is 
required in order to fix recovery, the 
court acts without a jury unless a jury 
is required by statute. 


Summary judgment 


The Committee has adopted in its 
tentative draft the provisions of fed- 
eral rule 56 which establishes the 
procedure for summary judgment. 
This procedure provides a_ simple 
method of disposing of any action in 
which there is no genuine issue as to 
any material fact. In many instances 
the formal pleadings make an issue 
which has no substance because it 
cannot be proved or has no basis in 
fact. The court determines such issues 
by affidavits, admissions on file, or by 
depositions. On a hearing of the 
motion for summary judgment the 
court does not attempt to find facts 
but rather its attempt is to ascertain 
if there is a material issue of fact. if 
there is a material issue of fact the 
motion must be overruled, and. in 
such event, the rule directs the court 
to determine the genuine issues and 
make a pre-trial order which will 
govern the trial. The court is spe- 
cifically empowered to determine li- 
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ability by a summary judgment, inter- 
locutory in character, “although there 
is'a genuine issue as to the amount 
of damages.” 


A similar procedure has been in 
effect in New York since 1921, and 
many states had adopted the practice 
of summary judgment prior to the 
advent of the federal rules. Our 
courts and practicing attorneys could 
cite many examples of the use of 
general denials and unfounded, but 
properly pled, defenses as a weapon 
of attrition against just claims. The 
procedure afforded by the motion for 
summary judgment is in the opinion 
of the Committee one of the out- 
standing innovations in the proposed 
rules. 


New trials 

The proposed rule on new trials 
contains the identical grounds for 
new trial authorized by section 340 
of the Civil Code. The time for 
making a motion for new trial has 
been increased from three days to 
ten days, and this period is not short- 
ened by the expiration of the term of 
court. 

The Committee has considered at 
length the inflexible and sometimes 
harsh case rule that all errors occurr- 
ing at the trial must be assigned as a 
ground for a new trial, in the trial 
court, before the appellate court will 
review the alleged error. The existing 
rule is a result of court interpretation 
rather than specific code requirement, 
and its background is not supported 
by the common law or by statute. 
The reason given for the rule is that 
no error should be asserted on appeal 
which has not been presented to the 
trial court for correction. The result 
is, supposedly, the elimination of 
many appeals. A study of the actual 
practice will demonstrate that the 
reason assigned is more plausible 
than practical. Our appellate court 
opinions are filled with the much liti- 
gated question of the particularity 


with which such alleged errors must 
be stated in the motion and grounds 
for new trial. Must each instruction 
offered or given be specifically at- 
tacked in the motion? How must 
objectionable evidence be pointed 
out in the motion? If general state- 
ments of error will suffice then the 
trial judge will not be much enlight- 
ened by the motion; if not, then the 
chances of a foreclosure of review 
are legion. The requirement that an 
attack of a jury’s verdict must be 
made first in the lower court is not 
only sound, but is probably the 
reason why the rule was first an- 
nounced, since the trial court can 
make no ruling on the verdict until 
it is properly presented in a motion 
for new trial. Motions for new trial 
based on irregularity preventing a 
fair trial, misconduct, and accident or 
surprise are also best considered 
initially by the trial court because its 
judgment is firsthand. With these 
principles in mind the Committee has 
proposed a rule which exempts errors 
of law occurring at the trial from the 
technical necessity of being formally 
stated in a motion for new trial in 
order to qualify for review. All other 
grounds for new trial must be pre- 
sented to the lower court or there can 
be no appellate review of these 
grounds. The proposed rule is forti 
fied by the provisions of earlier rules 
which require that a party must spe- 
cifically state grounds for his objec- 
tion to rulings of the court and to the 
giving or refusal to give instructions. 

The power of the court to modify 
judgments and grant new trials after 
the expiration of the ten-day period 
allowed for motion for new trial, cor- 
responds to the provisions of section 
518 of the code. The most common 
grounds allowed by the proposed rule 
are, (1) mistake, inadvertence, sur- 
prise, or excusable neglect, (2) newly 
discovered evidence, and (3), fraud. 
misrepresentation, or other miscon- 
duct of the adverse party. These 
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reasons can be assigned in a motion 
for relief filed within a reasonable 
time, but not more than one year 
after the judgment. The power of the 
court to entertain a motion for relief 
has been broadened in other respects 
since the rule allows a motion for 
“any other reason justifying relief 
from the operation of the judgment” 
without a specific time limit, and the 
right to entertain an independent 
action for relief is expressly recog 
nized. 


Appeals 


In drafting those provisions regu- 
lating the time and method of appeal- 
ing to the Court of Appeals, the Com- 
mittee effected a blend of our own 
code procedure and the federal rules 
that covered the matter. The result 
has been a method which the Com- 
mittee feels will best meet our own 
problems and future needs, although 
it may represent a departure from 
both procedural systems. 

Thus, under the provisions of pro- 
posed Rule 72, the mode of bringing 
the judgment or final order of an 
inferior court to the Court of Appeals 
for reversal or modification remains 
by an appeal. The safeguard of 
present code section 734A has been 
retained, though geared to the new 
rules, so that the taking of an appeal 
from an order or judgment of any 
trial court overruling a motion to 
dismiss based upon (1) lack of juris- 
diction over the person, or (2) im- 
proper venue, or (3) insufficiency of 
process, or (4) insufficiency of service 
of process, does not constitute an en- 
try of appearance by the appellant. 


The provisions of KRS 21.080, 
which allow an appeal to be prayed 
when less than the jurisdictional 
amount for a regular appeal is pres- 
ent, have been left undisturbed. How- 
ever, when the proper jurisdictional 
amount is present for an appeal to 
the Court of Appeals as a matter of 
right, and in all other cases wherein 








such an appeal is permitted as of 
right, an appeal must be prosecuted 
within thirty days from the entry of 
the judgment appealed from. This is 
obtained by filing a notice of appeal 
with the circuit court, which filing 
constitutes notice to affected parties, 
The running of the thirty-day period 
is terminated by a timely motion 
under Rules 50, 52, and 59 and com- 
mences to run and is to be computed 
from the entry of an order upon such 
a motion. Under Rules 50, 52. and 
59, a party may make a motion for 
judgment which searches the evi- 
dence, a motion to amend or make 
additional findings of fact, a motion 
to alter or amend the judgment, or a 
motion for a new trial. Cross-appeals 
are prosecuted in the same manner as 
regular appeals, but an additional ten 
days is given to secure a cross-appeal. 
Supersedeas and cost bonds 

Appropriate provisions relative to 
supersedeas bonds have been incor- 
porated, and attempt has been made 
to prevent the requiring of open end 
bonds which place an unnecessary 
burden upon appellants due to the 
reluctance of sureties to undertake 
such a bond. In the absence of a 
supersedeas bond, an appeal bond for 
costs is required in the Court of Ap- 
peals in the minimum sum of fifty 
dollars. The office of the Clerk of 
the Court of Appeals is entertaining 
considerable difficulty in collecting 
costs in many cases, and to protect 
the interests of both the Common- 
wealth and successful litigants such a 
provision was felt necessary. Either 
a surety bond or a cash bond is 
proper. 

A simple procedure is pro\ ided 
allowing a judgment upon motion 
against a surety, dispensing with the 
necessity of an independent action 
upon a bond, whether it be a super- 
sedeas bond or an appeal bond, while 
protecting the rights of the surety. 
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The proposed simple ancillary prac- 
tice should prove a time and money 
saving method of enforcing liability 
upon bonds. 


Record on appeal 

Rule 74 provides the procedure for 
making up the record on appeal and 
encourages partial records with the 
resulting savings in time and costs. 
It first allows an agreed statement 
when the questions presented can be 
determined without an examination 
of all the pleadings, evidence, and 


proceedings in the trial court. The 


parties prepare and sign a statement 
of the case showing how the ques- 
tions arose and where decided in the 
trial court, and setting forth only so 
many of the facts averred and proved 
or sought to be proved as are essential 
toa review. This statement, togethe: 
with a copy of the judgment appealed 
from, a copy of the notice of appeal 
and a statement of the points to be 
relied on by the appellant are pre- 
sented to the trial court who may 
approve it or amend if necessary. 
Finally approved, it constitutes the 
record on appeal. 


In lieu of this procedure, the par- 
ties may, by stipulation, filed with the 
circuit clerk, designate those portions 
of the record, proceedings, and evi- 
dence to be included in the record on 
appeal. The appellant is responsible 
for furnishing the transcript pursuant 
to the stipulated designation. 

If the parties do not desire to pro- 
ceed under the previously mentioned 
courses which are available, they may 
pursue a third line of procedure. The 
appellant shall serve upon the appel- 
lee and file with the circuit clerk a 
designation of the portions of the 
record, proceedings and evidence to 
be contained in the record on appeal. 
Thereafter any other party to the 
appeal may serve and file a designa- 
tion of additional portions of the 
record, proceedings, and evidence 
that he may desire to be included. 
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The record is then made up in con 
formance with these designations 
with the appellant responsible for 
furnishing the transcript pursuant to 
the designations. The appellee is 
empowered to take the initiative in 
preparing and transmitting the record 
to the Court of Appeals in essentially 
the same way that he is presently so 
empowered by the Code. 

Through the use of any of three 
methods provided for preparing the 
record on appeal, nothing is included 
which is not desired to be included 
by some one of the parties. The re- 
porter is not required to transcribe 
unnecessarily and the clerk is not 
required to copy parts of the record 
for inclusion which are not in issue. 

Rule 74 requires the record to be 
abbreviated with penal provisions 
similar ta Civil Code Section 737(11) 
for parties who force the needless in- 
clusion of exhibits and matter which 
is not essential to a decision of the 
questions presented. However, re- 
gardless of the designations of the 
parties, a certain minimum record on 
appeal is required, the contents of 
which are specified by the rule. 
Correction of record 

The circuit court and the Court of 
Appeals are both empowered to cor- 
rect or modify the record in case 
some portion thereof is omitted’ by 
error or accident or it contains a mis- 
statement. Since the present formal 
bill of exceptions has been eliminated, 
some method is needed for settling 
the record. This is provided by sub- 
mitting differences to the trial court 
which shall make the record conform 
to the truth. Essentially, where all 
records are now submitted to the 
trial judge upon the bill of exceptions 
for approval, there will be such a 
submission only in the case of a 
difference over the record. 

Original papers and exhibits may 
be ordered transmitted as a part of 
the record by the trial court on its 
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own motion, or may be ordered up 
by the Court of Appeals. Appropriate 
provisions are made in regard to rec- 
ords for preliminary hearings in the 
appellate court, appeals in forma 
pauperis, and appeals when no 
stenographic report was made. 


Time for perfecting appeal 

Records on appeal, in the absence 
of any special statutory regulation, 
are normally due under the new rule 
for filing with the Clerk of the Court 
of Appeals within 60 days from filing 
the notice of appeal. This allows a 
maximum time of 90 days from the 
entry of judgment, if the notice of 
appeal is filed on the last day. The 
circuit court is empowered to enlarge 
the time for filing, which in no event 
is to be more than 110 days from the 
date of filing the notice of appeal. 
Thus, a maximum time of 140 days 
can be obtained if the notice of ap- 
peal is filed on the last day and a 
maximum extension is obtained from 
the circuit court. The rule does not, 
however, limit the power of the Court 


of Appeals to grant such additional 
time as it may deem proper. Thus, if 
a party finds himself in a_ position 
where, through other than his own 
neglect, he cannot perfect his record 
within time, he may protect himself, 


The Committee has attempted to 
standardize the method of taking an 
appeal and to eliminate the present 
two-year rule, substituting in its place 
time limits offering the greatest pro- 
tection to the parties, whether appel- 
lant or appellee. All possible effort 
was made to frame a rule for records 
combining the maximum of protec- 
tion with the minimum of expense. 
In doing so, the needs of the appel- 
late court were not overlooked. No 
rules have been made relative to the 
time of hearing appeals, to briefs, 
oral arguments, the issuance of man- 
dates, petitions for re-hearing, or any 
of the other matters exclusively rela- 
tive to practice before the Court of 
Appeals until the Committee can 
consider those questions in a closer 
liaison with that body. 


The Bar Must Choose 


By AMOS H. EBLEN 
Secretary, Kentucky Judicial Council 


Recently a prominent lawyer in this 
state was told the process by which 
the Court of Appeals reaches a de- 
cision in the average case that is ap- 
pealed to it. He was amazed to learn 
that only one judge or commissioner 
read and studied the record; that in 
the greater majority of cases only the 
same judge or commissioner read the 
briefs; and that the first contact’ the 
other judges and commissioners had 
with the case—the only knowledge 
they had of the facts and the issues— 
was from the statement of the case 


in conference by the one judge or 
commissioner mentioned. Thus in this 
average case six judges (seven, if a 
commissioner states the case) must 
vote on a decision without having 
had the benefit of reading the briefs 
and engaging in any research. Small 
wonder that this lawyer should ex- 
claim that we have an appellate court 
composed of one judge rather than 
seven. 

While this presents the picture in 
its bleakest form, there is more than 
just a little merit in the statement 














ional 
is, if 
ition 
Own 
cord 
self, 


| to 
* an 
sent 
lace 
pro- 
ypel- 
ffort 
ords 
tec- 
nse, 
)pel- 


the 
iefs, 
nan- 
any 
-ela- 
t of 
can 
oser 


» Or 
this 
if a 
nust 
ving 
‘iefs 
nall 
ex- 
ourt 
han 


» in 
han 
vent 











KENTUCKY STATE BAR JOURNAL 43 





— 


that ours is not a court of seven 
judges. Moreover, during the term 
just concluded, and solely for the 
purpose of increasing its output, the 
Court operated in two divisions, each 
of which was composed of the chief 
justice, three associate justices, and 
two commissioners. While some cases 
were discussed by the entire mem- 
bership and decided by the full 
Court, these are definitely in the mi- 
nority and of necessity must be. But 
this is not all the story. Each judge 
or commissioner prepares the opinion 
in cach case assigned to him. The 
other members rarely have an oppor- 
tunity to read, let alone study, that 
opinion before it is handed down. In 
practice it is usually read by one 
division the same morning it is re- 
leased from the bench. 

Contrast with the above a decision 
which is reached only after each 
judge has had copies of the briefs and 
some time in which to study them, 
followed by an oral argument or in- 
formal discussion in the conference 
room. No longer are you dependent 
upon one jurist for the statement of 
the facts and issues and an over-all 
evaluation of the authoritative ma- 
terials. No longer must a judge vote 
on a decision in a case offhand and 
without an opportunity to pursue his 
own inquiries and to be reasonably 
certain of the proper result. Then 
add to this the time for each to read 
and study the opinion and to offer 
suggestions and criticism. 


As between these two processes all 
will readily agree that the latter is 
preferable. It is much fairer to the 
litigant, the lawyers and the member- 
ship of the Court. It gives to each 
case the composite thought and judg- 
ment of the full membership. It is 
much less likely to result in erroneous 
decision or a poor opinion. In short, 
it contains the maximum of safe- 
guards against error. 





Why then doesn’t the Court of Ap- 
peals operate in this way? Why does 
not the Court.grant more oral argu- 
ments and even order them at times? 
Why do we have a “one-judge” court? 
The answer is apparent to all who 
are familiar with the work load of 
the Court. Our Court is so burdened 
with appeals that it cannot give more 
than a minimum of time to each case 
and even then it has not been able to 
keep abreast of its docket. Of neces- 
sity the emphasis is and must be on 
quantity, not quality. 

In order that the members of the 
bar may have an opportunity to know 
generally the nature and extent of 
the work required and performed by 
the Court of Appeals, the figures, 
taken from the summaries prepared 
by the Secretary of the Judicial 
Council, are set out on the following 
page. 

It is interesting to note that our 
highest court* disposed of an average 
of 601 cases a year over this six-year 
period and wrote an average of 512 
majority opinions per year. Even 
then it fell behind filings during the 
same period to the total extent of 
240 cases. No other appellate court, 
state or federal, approaches this out- 
put of cases disposed of by written 
opinions. While figures from other 
courts are not available for this full 
six-year period, Vol. 31, No. 4 of the 
Journal of the American Judicature 
Society (December, 1947, issue) does 
contain statistics on the number of 
cases decided in many of the state 
courts of last resort by written 
opinions for one year, embracing all 
or parts of 1946 or 1947. 


The average number of reported 
majority opinions of a total of 36 
states for one year is a little more 
than 163, which is less than one- 
third of what our Court grinds out 
each year. If Kentucky is withdrawn 
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from this group, the average drops 
to 153+. The state with the greatest 
number of opinions next to our own 
is Arkansas, and during the court 
year 1946-47 it only reported 304, 
more than 200 less - the average 
for our Court of Appeals during this 
six-year period. During one year the 
Ohio Supreme Court pened 67 ma- 
jority opinions; Indiana’s highest 
tribunal had 112; the Supreme Court 
of Illinois 253; the Supreme Court 
of Missouri 246; and the Supreme 
Court of West Virginia 100. If these 
figures are any criterion of what 
should be expected of a court of last 
resort, then it is obvious that our 
Court of Appeals is greatly over- 
burdened. 


It would be impossible for the 
Court of Appeals to review in any 
worth-while manner all the cases de- 
cided by the circuit courts. From 
this outline of the manner in which 
the Court must operate in an effort 
not to get too far behind on its 
docket, it is clear that the Court does 


WORK PERFORMED BY 


not have the time to give to each case 
now appealed a genuine review and 
determination. 

The bar of this state should give 
serious thought to this situation and 
decide if it wishes its Court of Ap- 
peals to continue to operate in what 
has been popularly designated as a 
“one-judge’ fashion, under an_ in- 
tolerable burden, or only after group 
consideration and deliberation, pre- 
ceded by research and followed by a 
published opinion which ail judges 
have had an opportunity to read and 
study. 

If the choice is to be in favor of 
the latter, then some adequate pro- 
gram must be devised for reducing 
the number of appeals and lessening 
the written opinions required. By re- 
maining passive the bar necessarily 
gives its approval to the current sys- 
tem designed primarily for maximum 
output. It is now time that the law- 
yers become aware of the situation 
and that they make a deliberate 
choice. 


THE COURT OF APPEALS 
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The Civil Penalties Of 


Income Tax Evasion 


By JOSEPH BERMAN 
Member New York Bar 


In recent years fraud problems are 
increasing for a number of reasons. 
Many cases arose and will continue 
to arise out of World War II and 
the present emergency profits and 
black market operations. 


The high rate of income taxes and 
the new excess profits taxes increase 
the temptation to falsify returns. Ac- 
cording to the National Bureau of 
Economic Research, in 1946 taxpayers 
reported their income as follows: 1, 
Trust funds 99 per cent; 2; Wages and 
salaries 95 per cent; 3, Dividends 76 
per cent; 4, Entrepreneurial income 
71 per cent; 5, Rental income 45 per 
cent; 6, Interest 37 per cent; 7, Total 
Personal Income 86 per cent. Ac- 
cordingly during 1946 some 20 billion 
dollars was received but not reported. 
With pygsent higher incomes the 
amount received but not reported 
may be over 27 billion dollars. 


With the United States Govern- 
ment’s need for money for defense 
a good deal of this tax evasion will 
most likely be followed up by the 
United States Treasury. 


The purpose of this article will be 
to discuss only a few of the problems 
facing an attorney when his client 
comes to him with a tax evasion case. 
Many articles have been written these 
last few years about the criminal 
penalties of income tax evasion cases. 
Very few general practitioners will be 


* See page 48 for notes. 


faced with the necessity of defending 
a criminal tax prosecution. In 1947 
the government obtained less than 
200 convictions in the entire United 
States. There were twenty times as 
many cases of “civil penalties,” and 
almost two billion dollars in de- 
ficiencies were collected in civil 
cases®*.! 


Two questions are most frequently 
asked of me, by general practitioners, 
and in this article I shall attempt to 
answer them: 


1. What is a “civil” fraud case? 


2. How can I protect my clients’ 
rights? 


Since the opportunities for tax 
fraud are infinite, the courts have in- 
tentionally avoided definitions which 
might only serve to encourage addi- 
tional evasions. Some typical ex- 
amples of “fraud with intent to evade 
payment of the tax” include falsifica- 
tion of records,” fictitious “padding” 
of deductions,* and omissions of items 
of income.* These acts may eventu- 
ally develop into either a civil fraud 
case or a criminal case, or both. The 
most important practical distinction 
is, that in a criminal case the govern- 
ment must prove the fraudulent in- 
tent “beyond a reasonable doubt”; 
while a civil case requires only “clear 
and comprehensive proof.”® So, al- 
though the government uncovered al- 
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most 4,000 cases of intentional evasion 
in 1947, only 5 per cent of these were 
considered strong enough to warrant 
criminal prosecution. The balance 
were settled for the alleged tax plus 
interest and penalties. 


What then, are the civil penalties 
of tax fraud? 


First, section 293 (b) of the In- 
ternal Revenue Code provides for a 
50 per cent fraud penalty, which is 
imposed on the entire amount of the 
deficiency. 

Second, there is the 25 per cent 
penalty (which may be added to the 
90 per cent penalty, making a total 
of 75 per cent). This latter penalty 
is only imposed in cases involving 
“failure to file a return.” 


Furthermore, the tax deficiency 
and the 50 per cent or 75 per cent 
penalties will be increased by in- 
terest—at the rate of 6 per cent. This 
interest is often overlooked by clients, 
who forget that four or five years at 
6 per cent adds up to an additional 
penalty of from 24 to 30 per cent. 
These figures are introduced at this 
point to emphasize the fact that a 
client can be financially destroyed by 
a tax case even after the criminal 
charges have been dropped. 


Assuming then, that your civil 
fraud case will require skillful hand- 
ling, what is the first move to be 
made by counsel? If you have never 
handled a fraud case before, familiar- 
ize yourself with the intimate details 
of Bureau procedure in these matters. 
In many cases, your entire course of 
action will depend on the procedural 
level to which the case had _ pro- 
gressed before you were called in. 


For example, it is important to 
realize that the examining agents are 
generally accountants, and _ subtle 
arguments about “cases in point” are 
not likely to do you any good until 
you reach the technical staff. Further- 


more, if a fraud penalty is recom- 
mended, it may be necessary to get 
both the Office of the Internal Reve- 
nue Agent in charge and the In- 
telligence Unit to consent before the 
penalty will be dropped. 


So for the purpose of this article, 
a brief summary of the procedural 
aspects of a fraud case is in order, 
Generally, your client will not know 
just what caused his investigation to 
depart from the routine examination, 
and what caused it to become a 
criminal or civil fraud case. Some- 
times, it may have been the suspicions 
of the examiner. Often a fraud charge 
will grow out of an anonymous tip.’ 


The Bureau of Internal Revenue is 
constantly scrutinizing transactions 
involving large transfers of cash, or 
real estate. It analyzes the records of 
banks, check cashing concerns, night 
clubs, and resorts. The entire files 
of the now defunct O.P.A., W.P.B., 
and other war agencies are at its dis- 
posal, and many Federal Tax prose- 
cutions follow the discovery of state 
and sales tax irregularities. From your 
client’s viewpoint, the investigation 
may be said to have begun with the 
arrival of the Internal Revenue Agent, 
this agent being joined shortly after 
his arrival by a Special Agent from 
the local office of the Intelligence 
Unit. ; 

You are more fortunate than most 
attorneys, if you were called in on 
the examination at this point. Gen- 
erally, this phase of the examination 
is handled by accountants, or even 
by.the client himself. This is danger- 
ous. Generally neither the client nor 
his accountant have the legal train- 
ing necessary to decide the delicate 
questions of constitutional privilege, 
of self-incrimination, and of uninten- 
tional waivers. In most cases, the 
client does not realize that he is testi- 
fying for the record from the moment 
the examination begins. Furthermore, 
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the accountant cannot conscientiously 
get the full story from the client, be- 
cause an accountant’s communications 
are not “privileged.”§ Subsequently, 
the accountant may be compelled to 
testify against the client. 


If vou are fortunate enough to get 
in on the case at the examination 
stage. capitalize on your opportunity. 
Never again (until you go to court) 
will you have as full an opportunity 
to explain away the charges and pre- 
sent the details of your client’s case. 
On the other hand, you are building 
the record against you, too. So, just 
as you would carefully weigh the 
effect of each piece of evidence pre- 
sented to a court, weigh it now; for 
the examiner is your court. 


If the examining agents decide to 
drop both the criminal and civil as- 
pects of the case, it will probably go 
no further. If the case is recom- 
mended for criminal prosecution, it 
will go to the Penal Division of the 
Office of the Chief Counsel. Then it 
may proceed to the Office of the 
Chief Counsel himself, and thereafter 
to the Department of Justice. There 
it will move first to the Criminal Sec- 
tion of the Tax Division, and finally 
to the local United States Attorney's 
office for prosecution. 

If yours is to be a civil case, it 
will eventually be sent back to the 
local office of the Internal Revenue 
Agent in charge. Your client will be 
sent the usual “30-day letter,” given 
an opportunity for a formal “protest,” 
to be followed by a Bureau confer- 
ence. Then, he will be sent a “90-day 
letter,’ and given an opportunity to 
appeal to the Tax Court, or the 
Technical Staff. He will also have the 
alternative of paying the tax and 
suing the Collector in one of the 
Federal courts. It is not the function 
of this article to discuss the choice 
of forum, but as in other substantive 
fields, conflicting decisions often make 


it possible to control the outcome of 
your suit by carefully picking your 
forum. 


Now then, assuming that you have 
a civil fraud case and that your client 
wants to fight the assessment, what 
shall your course of action be? First, 
you must decide the strength of the 
case and whether you will advise 
settlement or litigation. The decision 
should be based on, 1) a careful read- 
ing of your auditor's report to de- 
termine the facts; 2) your own study 
of the substantive tax law involved. 

A civil tax fraud case depends on 
the existence of a “deficiency” in tax. 
This means that if no deficiency 
exists, the government’s case col- 
lapses, regardless of any number of 
fraudulent acts on the part of the 
client. A friend of ours, also a tax 
attorney, recently related the story of 
a tax evasion case involving two sets 
of records (one fraudulent). The 
government was forced to withdraw 
its case after the tax counsel studied 
the tax law and uncovered additional 
statutory deductions which more 
than offset the deficiency. 


In determining whether you will 
litigate your civil fraud case, the 
burden of proof is important. The 
statute provides® that the Commis- 
sioner must carry the burden of proof 
as soon as he charges fraud. Since 
this involves concepts of intent, the 
burden is not easily overcome. Fraud 
is never presumed! but must always 
be proven clearly.11 The proof can- 
not be inferential,!? and proof of 
fraud in one year, will not sustain the 
burden for a second year.!* 


Not only are the requirements of 
proof exacting, but the allegation 
must be pleaded affirmatively.!* 


On the other hand, do not count on 
the government revealing much of its 
case, once fraud is alleged. If you 
are in the Tax Court, you may not 
even be able to get a Bill of Particu- 
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lars. The nature of the government's 
case will only become apparent to 
you as a result of extremely skillful 
tax pleading or through careful 
analysis of the information solicited 
by the examining agents. 


Ever since the famous “Long- 
champs” case, of recent significance 
(U. S. vs. Lustig) the words “volun- 
tary disclosure” have entered into 
almost every discussion of tax eva- 
sion. Several points are worthy of 
note. 


1. Voluntary disclosure can save 
your client from criminal prosecution 
only if he follows the Bureau's re- 
quirements carefully. This is the 
main lesson of the Lustig case. Even 
then, voluntary disclosure usually 


means that your client must pay the 
full civil penalties. 

2. If you are going to advise vol- 
untary disclosure, pick your method 


of disclosure carefully. For example, 
an amended tax return has often been 
suggested as a method of voluntary 


disclosure. However, if you are not 
sure that your client’s records are 
completely accurate, an amended re- 
turn may only make things worse. A 
false amended return constitutes a 


separate and distinct offense.15 


3. If you decide against voluntary 
disclosure, be wary about submitting 
“net worth” statements. These are 
generally requested by examining 
agents and many defendants later 
find that these statements constitute a 
waiver of their constitutional rights 
against self-incrimination. A planned 
waiver may sometimes be essential 
but an unintentional waiver ac- 
complishes nothing. 


One final note. In handling a fraud 
case, make sure you know all the de- 
tails before you talk to government 
representatives. Clients often with- 
hold information in these cases, either 
through forgetfulness or design, but 
it does not strengthen your hand to 
be surprised with damaging evidence 
by your opponent. 


NOTES 


1. Statistics from the address of Deputy Commissioner McLarney before the Tax 


Executives Institute in September, 1947. 


. The Lorraine Corp., 33 BTA 1158. 

. Carlton Building Co., 29 BTA 599. 

. Louis Halle, 7 TC. 245. 

. William E. Mitchell, 40 BTA 724. 

. Often the government will follow up a criminal suit with a civil suit, but rarely 
will a civil suit precede the criminal prosecution, because that would reveal the strength 
of the government’s criminal case. 

7. The Treasury Department received over 40,000 of these tips during 1947. They 
came from disgruntled employees, divorced wives, business competitors, jealous neighbors, 
professional informers, oa just plain cranks. 

8. Nevertheless, the accountant is needed at this stage of the case, for most of the 
data submitted will be financial. All decisions of policy should rest in your hands, but, 
in all fairness to your client, familiarize yourself with accounting statements and auditing 
techniques. As the case progresses, you will find that many decisions must be based on 
accounting data. 

. Sec. 1112 IRC. 

. Henry Kerbaugh, 29 BTA 1014, aff'd. 74 F2nd. 749. 

. George L. Rickard, 15 BTA 316. 

. Kerbaugh, supra. 

. Thomas J. McLaughlin, 29 BTA 247. 

. Oscar Joseph, 32 BTA 1192; and Marjory Hardwick, 33 BTA 249. 
. See the case of Smith, 138 F2nd. 923 and Levy, 271 F 942. 
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Delmar Ison of Whitesburg has re- 
placed James M. Honaker as Director 
of Rates and Services in the Depart- 
ment of Motor Transportation. Mr. 
Honaker has entered private practice. 


The list of lawyers who were suc- 
cessful primary candidates for the 
legislature, published in the last issue 
of the Journal, erroneously omitted 
the name of John Charles Denny, Jr., 
Somerset. 

Ford Fishback, Louisville, has 
moved his office to Suite 607-610, 
Washington Building. 


Paul J. Stapelton, Fort Thomas, has 
joined the firm of Geoghegan, Liny 
& Daley of Cincinnati. 


Robert F. Stephens, Latonia, was 
appointed law clerk of the Court of 
Appeals soon after his admission. 


Guy K. Duerson, Jr., and William 
W. Francis have opened offices in 
Berea. 

]. T. Hatcher and Paul M. Lewis 
have formed a partnership under 
their names with offices in the Rihn 
Building, Elizabethtown. 


David P. Tarbell, Covington, has 
accepted appointment as a special 
assistant United States attorney, as- 
signed to the Office of Price Stabili- 
zation, Cincinnati. 


Cecil Wilson, Glasgow, was named 
special judge of the Harlan Circuit 
Court to try an election issue in 
August. 


J. H. Thomas, Calhoun, has been 
appointed McLean County attorney, 
succeeding Henry. McEuen, de- 
ceased. 


OF THE PROFESSIO 


H. G. Davis and Charles H. Gill 
have formed a partnership to practice 
in Elkton. 


Cyril Shadowen of Central City has 
succeeded the late Lonnie Bryan as 
county judge of Muhlenberg County. 


D. L. Pendleton, Jr., and Malcolm 
Strange have formed a firm to prac- 
tice in Winchester and Stanton. 


James E. Gillenwater has suc- 
ceeded E. H. Smith, deceased, as 
Glasgow City Judge. 


Bacon R. Moore, Harrodsburg, has 
been named special assistant United 
States attorney in the enforcement 
branch of the Kentucky District of 
the Office of Price Stabilization. 


Lt. Col. John Ward has been re- 
leased from active duty with the 
Army and has returned to his prac- 
tice at Harrodsburg. 


Viley O. Blackburn, Somerset, has 
been appointed U. S. Commissioner 
for the Somerset Division of the 
Eastern District of Kentucky. 


Rexford L. Hawkins, Berea, has 
established offices in McKee. 


Robert C. Simmons of the Bar in 
Northern Kentucky, recently retired 
from active practice. Mr. Simmons 
has always been active in the legal, 
political, and cultural life of his com- 
munity. His reputation as a trial 
lawyer was state wide. In addition 
to a most active law practice, he par- 
ticipated in the founding and devel- 
opment of the City of Park Hills in 
Kenton County, recognized as a 
model residential community. He 
resides at Park Hills. 
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Norbert J. Bischoff, Bellevue, has 
returned to his practice after a ten- 
month tour of active military duty. 

Lee Lanter, county attorney of 
Grant County, has been appointed to 
the Committee on Character and Fit- 
ness of the Board of Bar Examiners. 

Richard D. Gilliam, a University of 
Virginia graduate, has been named 
Associate Professor of Law at the 
University of Kentucky. Mr. Gilliam 
replaces Dr. Frank Murray, deceased. 
In 1946-48 Mr. Gilliam served with 
the United States Military Govern- 
ment as director of the Judicial Sys- 
tem of South Korea. 

Andrew V. Fox, Maysville, has 
been elected President of the Mason 
County Bar Association. Mr. Fox 
succeeds Houston L. Wood. 

W. Paul Hale, Hopkinsville, will 
open an office for the general practice 
of law in the Knight Building on 
Main Street in the city of Hopkins- 
ville, Kentucky. The office will be 
ready for occupancy on or about 
January 2, 1952. 

L. Charles Prater, of Ashland, Ken- 
tucky, has returned to the active 
practice of law after recovering from 
a serious injury of almost one year 
ago. Mr. Prater is one of the five 
members of the Boyd County Bar 
Association who have passed their 
seventy-fifth birthday. The other 
old-timers are E. W. Fannin, William 
H. Hooks, J. F. Stewart, and H. L. 
Woods. 

Harry W. Berry, Glasgow, was 
elected Barren County Attorney in 
November. 





The Journal regretfully reports the 
following deaths in our ranks which 
have come to its attention and which 
have not heretofore been reported: 

Wilson Boyd Morrow, Somerset 

Robert M. Gillins, Hawesville 

F. J]. Pentecost, Henderson 

G. G. Rawlings, Harlan 


Beverley Reed Jouett, Wincheste: 
William M. Blaine, Mortons Gap 
James M. Gilbert, Pineville 
Henry Bishop McEuen, Rumsey 
J. R. Llewellyn, McKee 

George Hatfield, Stearns 

Dr. Frank Murray, Lexington 
Proctor K. McElroy, Lebanon 
Hon. E. E. Barton, Falmouth 

A. E. Boyd, Paducah 





NEW ADMISSIONS 


Report of Board of Examiners 
On Admission to the Bar to the 
Court of Appeals of Kentucky 


May Ir PLEASE THe Court: 


The Board of Examiners upon ad- 
mission to the Bar respectfully reports 
to the Court that it conducted an ex- 
amination for admission to the Bar 
of this State on June 18, 19 and 20, 
1951, at the State Capitol at Frankfort, 
Kentucky. 

* * * Of the 125 applicants for 
whom this report is made, 91 success- 
fully passed the examination and 34 
failed the examination. The following 
applicants each received an average 
grade of 75 per cent or more upon the 
subjects submitted to them, respec- 
tively, to wit: 

James W. Stites, Jr., Louisville 
Henry Watson, Jr., Lexington 
Frederick E. Nichols, Madisonville 
Lively M. Wilson, Bowling Green 
Aaron F. Overfelt, Bowling Green 
Sam Cooper Hill, Lebanon 

Ernest W. Rivers, ]r., Lexington 
James B. Lenihan, Louisville 
William T. Ely, Benton 

James E. Clay, Morehead 

Walter Patrick, Harrodsburg 
Harold J. Maupin, Lexington 
Richard J. Miller, Huntington, W.Va. 
James R. Taylor, Morganfield 
David L. Gittleman, Louisville 
Jacob Walter Harding, Louisville 
Gemma Mary Elliott, Louisville 
Randal A. Mehler, Louisville 
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Nixon C. Duncan, Louisville 

Howard Van Antwerp, Ashland 

7. E. O'Shaughnessy, Louisville 

James G. Bowman, Louisville 

William P. Mulloy, Louisville 

James S. Donohue, Louisville 

Manny H. Frockt, Louisville 

Sherman K. Lower, Louisville 

James S. Milliken, Louisville 

Roscoe Tarter, Russell Springs 

Richard A. Robertson, Owensboro 

Don F. McNeal, Louisville 

Robert |. Hughes, Louisville 

Thomas M. Davis, Jr., Louisville 

Olea S. Peers, Louisville 

Frank P. Stewart, Louisville 

William S. Wetterer, Jr., Louisville 

Robert T. Caldwell, Jr., Ashland 

George H. Weaks, Murray 

Eugene N. Buchheit, New Albany, 
Ind. 

Andrew H. Thompson, ]r., Louisville 

Pal G. Howard, Louisville 

Forrest R. Watson, Louisville 

Hudson B. Ragan, Paducah 

Ola MI. Miracle, Louisville 

Earl RK. Searcy, Lawrenceburg 

Charles S. Gray, Frankfort 

Delmer Ison, Lexington 

Guy k. Duerson, |r., Lancaster 

Lawrence Kent McElwain, Louisville 

Donald K. Floyd, Eminence 

Hubert ]. Buescher, New Albany, Ind. 

Durward W. Maynard, Louisville 

Stephen P. Smith, Jr., Louisville 

Raymond H. Daugherty, Louisville 

Robert G. Lentz, Louisville 

Frank V. Benton ITI, Covington 

James C. Blair, Akron, Ohio 

Melvin K. Duke, Lexington 

Samuel Smith, Lexington 

Harold M. Streets, Lexington 

Robert E. Ruberg, Ft. Thomas 

Thomas B. Spain, ]r., Madisonville 

Gordon B. Davidson, Louisville 

Ben B. Hardy, Louisville 

John A. Sloan, Albany 

William M. Meaney, Louisville 

Everett C. Davenport, Louisville 

William P. Hale, Hopkinsville 

Boyd F. Taylor, London 
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John A. Duncan, Lexington 
Fred C. Short, Louisville 
Betty Lee Spragens Griffin, Lebanon 
Charles R. Coy, Richmond 
Gerald Robin Griffin, Lexington 
LeRoy E. Kennedy, Louisville 
James Marshall McCann, Jr., Win- 
chester 
Charles R. Gromley, Marion Center, 
Pa. 
Richard |. Getty, Tarentum, Pa. 
William B. Jones, Glasgow 
Charles V. Collins, Lexington 
Robert F. Stephens, Covington 
John T. Orlandi, Lexington 
James N. Scudder, Louisville 
William D. Goodloe, Louisville 
Donald R. Pierce, Louisville 
Lawrence A. Davis, |r., Louisville 
Stewart Joseph Miller, Louisville 
George B. Boston, Bowling Green 
James W. Fletcher, Paducah 
Dan Jack Combs, Pikeville 
Herbert D. Liebman, Frankfort 
Thomas B. Ratliff, Pikeville 
The Board of Examiners, therefore, 
respectfully recommends a license to 
practice law in the Commonwealth of 
Kentucky be granted to each of the 
91 persons named above. 
Respectfully submitted, 
KENTUCKY STATE BOARD BAR 
EXAMINERS 
By R. Vincent Goodlett 
Secretary 


\PPROVED: July 27, 1951 
James W. Cammack 
Chief Justice 


(nother examination was held in 
August, at which the following candi- 
dates were successful: 

Walter R. Young, Pikeville 

John A. Zink, Louisville 

John L. Ackman, Williamstown 
Wilbur Scott Ball, [r., Louisville 
Rudolph Vincent Binus, Louisville 
Wilbur Carroll, Louisville 

Anne Phillips Clements, Lexington 
Charles M. Daniels, Russell 
Brian W. Daugherty, Lexington 
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Louis V. di Donato, Owensboro H. Robertson Lynch, Louisville 
John Diskin, Dayton Carl D. Melton, Sebree 

Gilbert Elmendorf, Washington, D.C. |W. Scott Miller, ]r., Louisville 
Charles Edward Fautz, Louisville Gordon B. Mills, Frankfort 

Fred Faulkner, |r., Campbellsville Robert ]. Murphy, |r., Corbin 
Tom B. Givhan, Lexington James |. Osborne, Louisville 
Kenneth H. Goff, Spring Lick }. Clayton Rich, Flippin 

Ordie S. Irwin, Louisville Ralph H. Richards, Louisville 
Robert Isbell, Bowling Green Hunter B. Short, Jacksonville, Fla. 
Victor Louis Kelley, ]r., Bardstown Jerome Snow, Coral Gables, Fla. 
Philip W. Linder, Bardstown Alvin L. Warren, Louisville 























Qualified Examiners of Questioned 
















: Documents 
Photographic Exhibits Prepared for Court Use 
: * 


Maxwell Allen Investigating Bureau, 
Inc. 


433-439 Starks Bldg. 
Louisville 2, Ky. 
Phone JA-8648 
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